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F [Te brilliant public addresses which William O. Douglas made 
: during his two years as Chairman of the Securities and Ex- 
change Commission were all in the headlines of their time. 
_ Lawyers, investment bankers, and public utility executives consulted 
_ them eagerly to learn what course the commission intended to pursue in 
_ administering the Securities Act of 1933, the Securities Exchange Act of 
" 1934, the Public Utility Holding Company Act of 1935, and other legisla- 
| tion within the SEC’s scope. Collected in book form under the title Democ- 
racy and Finance,’ the Douglas speeches are even more important reading 
than they originally were, now that their author has become an Associate 
"Justice of the Supreme Court and now that the administration which 
| appointed him, and which named four other members of the Supreme 
Court as well, has been returned to office for a third term. 

In their present arrangement by subjects, the speeches give a more 
complete picture than was possible when they were being delivered, one 
at a time, of the relation which must obtain between government and 
business in order to insure the existence of economic democracy in the 
United States. Skillful editing and annotating by James Allen, formerly 
| of the SEC staff and now in the Department of Justice, have helped to 
| produce a volume which will take its place with Brandeis’ Other People’s 
_ Money in the important literature of American finance. 

The books of both Douglas and Brandeis deal largely with the domi- 
nance of finance over industry and the concentration of control of finance 
in a few hands in a single spot. Douglas, however, has had several ad- 
_ vantages over his distinguished predecessor, who wrote his great work 
| Some twenty-five years ago. Where Brandeis was the prophet, far ahead 
' of his time, Douglas is the voice of today. Where Brandeis spoke as a 
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private citizen who, at the time his book appeared, was without his later 
influential following and whose public service up to that time had been as 
counsel to governmental investigating committees, Douglas speaks as 
member of the Supreme Court, as former chairman of an important gov- 
ernmental agency, and as authoritative exponent of the economic philoso- 
phy which now dominates all three of the Federal Government’s great 
departments, the executive, the legislative, and the judicial. 


FINANCE MUST BE THE SERVANT 


The doctrine that finance must be the servant rather than the master 
has been proclaimed before, although it has been increasingly neglected in 
practice in the United States. Brandeis voiced it before Douglas. John D. 
Rockefeller, who had the most profound understanding of the process of 
creating wealth of any man in history, was saying it before Brandeis. One 
of my earliest business recollections is an occasion when the elder Rocke- 
feller said to me of the financial giant of that time, “He is a mere banker.” 
Those five words constitute the most succinct expression I have ever heard 
of the incontrovertible fact that the United States owes its unparalleled 
economic progress to its creative geniuses and not to its money lenders. 
The record has invariably shown indeed that, when bankers subordinate 
their useful function of money lending to the more alluring, but complete- 
ly unnecessary, pastime of trying to run every phase of business, economic 
progress is sacrificed. 

It is in examination of the record and in concrete suggestions for reform 
that Douglas is at his best. Recalling Brandeis’ phrase, “the curse of big- 
ness” in business, Douglas points out that the result of bigness is the con- 
centration of tremendous economic and financial power in the hands of the 
few. And regardless of ability, no individual or small group of individuals 
has the capacity for responsible management of our present-day corporate 
colossi. Moreover, the trend to bigness and to the resultant centralization 
of control, he emphasizes, threatens to eclipse those inherent character- 
istics of capitalism—competition, individual initiative, and freedom of 
opportunity. No mere viewer-with-alarm, however, he is ready with con- 
structive recommendations for the democratization of industry and fi- 
nance. Two of them which have recently been receiving increasing atten- 
tion are the greater development of regional finance and the adoption of 
competitive bidding among investment bankers for new issues of se- 
curities. 

REGIONAL FINANCE 


The development of a number of strong regional financial centers is 
urged by Douglas as a workable method of eliminating some of the more 
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grievous economic dislocations which now exist. When the securities un- 
derwriting business comes home from New York, where most of it is at 
present concentrated, to the regions in which the issuing corporations 
operate, ownership and management, trusteeships, registrar and transfer 
agencies, legal work, auditing, engineering, printing, advertising and all 
the other business that belongs at home will follow. Furthermore, these 
measurable economic gains will be accompanied by incalculable social 
benefits. 

The need for greater development of financial machinery outside of 
New York is brought home forcefully by the extent to which the Federal 
Government has found it necessary to take over the task of supplying 
the financial needs of its citizens and corporations throughout the 
country. Government lending agencies, about thirty in number, are cur- 
rently employing in the neighborhood of fourteen billion dollars for this 
purpose. The securities underwriting record of the past year shows how 
private bankers have abdicated their money lending function. Securities 
issues handled through ordinary investment banking channels in 1940 
totalled somewhat more than two and a half billion dollars, of which 
amount only a little over a third was for new money. The other two- 
thirds consisted of refundings which, in view not only of their routine 
character but also of the unprecedented volume of idle funds available 
for investment, required small skill or resourcefulness of the investment 
banking fraternity. The bulk of this underwriting was monopolized by a 
handful of New York banking houses; they went even further and saw 
to it that other financing which they did not choose to undertake was 
accommodated by private placements or government loans rather than 
by underwritings managed by rival bankers. Barring immediate democra- 
tization and revitalization, the investment banking business is in danger 
of sharing the fate of the New York Stock Exchange. The Exchange has 
never recovered from the loss of prestige it suffered from allowing itself 
to be used as a convenience by the same small group of New York bankers 
who are now making an appurtenance of the whole banking business. 

Douglas points out that talking and writing will not be sufficient to 
bring about the development of regional capital markets. He calls upon 
local bankers and local businessmen to tackle the problem, which is large- 
ly in their hands, but reminds them that the Securities and Exchange 
Commission will help, inasmuch as regional philosophy runs throughout 
the statutes which are administered by the commission. Since 1938, when 
the regional finance speeches were made, there have been signs that local 
businessmen and bankers are beginning to assert the rights of their com- 
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munities. There are many who predict that the Federal Reserve System, 
with its twelve regions, will be the model followed in building strong in- 
vestment banking centers throughout the country. The latest evidence of 
SEC cooperation is the greater authority about to be given to regional 
offices of the commission; the experiment will begin with the Cleveland 
and San Francisco offices early in 1941. Similar decentralization of other 
administrative agencies, like the ICC which is now housed in a remote and 
forbidding colosseum in Washington, would make them more accessible to 
the whole nation and more responsive to regional needs. It would also 
keep the commissions free of the “internal decay and institutional paraly- 
sis’”* which, Douglas says, is always threatening them. 


COMPETITIVE BIDDING IN THEORY AND PRACTICE 


Competitive bidding, like regional finance, is advocated as a means of 
ending grave abuses. In Douglas’ own words, “.... where bankers are 
dispensing to themselves the patronage of a monopoly—whether by rea- 
son of directorships, voting trusteeships, strategic investment positions, 
or otherwise—a private sale of securities by the issuer to those bankers 
should not be made. Bona fide competitive bidding should be had in such 
cases in absence of affirmative proof that it would be impracticable.’ 
With characteristic courage, Douglas chose an address at the New York 
Bond Club in March, 1937, as the occasion to make this and other 
related statements on the abuses arising from monopoly in finance. In 
view of the tenor of his speech, it is not surprising perhaps that the New 
York Times found it necessary to record that “when the speaker was intro- 
duced, the members rose and gave a round of applause. When he con- 
cluded his remarks the spattering of hand-clapping was far from cordial.” 

The results of the Bond Club speech have been considerably more than 
“talking and writing,’ although it is true that since 1937 the art of 
pamphleteering has enjoyed increased popularity among those opposed to 
competitive bidding as a threat to the monopolistic practices of which 
they are the chief beneficiaries. Their arguments have been based to a 
large extent on the contentions that the investment banker’s relation to 
the issuing company is that of a professional man whose advice is indis- 
pensable to his client and that any disturbance of traditional banker- 
borrower relationships is fraught with peril. As Brandeis pointed out in 
1914, however, the investment banker is first and foremost a merchant, 
who buys securities at wholesale for resale at a profit. Douglas effectively 
dismisses the second point with the statement that “the economic utility 
of continuity of banking relationships is of unestablished value to anyone 
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except the banker.”* To date none of the anti-bidding pamphleteers has 
been able to explain why, in a democracy, there should not be the same 
competition in the furnishing of money as in the supplying of any other 
commodity. Nor has anyone tried to explain why, in a democracy, the 
financing of some of our largest corporations should be a prerogative of 
favored bankers, to be handed down from generation to generation, so 
that no other banking house, not even one which stands ready to pay a 
higher price than the traditional bankers for the securities being sold, can 
ever hope to be eligible to participate in the underwritings of these com- 
panies. 

More significant than the outpouring of writings on the subject in the 
last two or three years, however, have been the instances in which com- 
petitive bidding has been successfully applied. These include $30,000,000 
Chesapeake and Ohio Railway Company bonds, $12,000,000 Cincinnati 
Union Terminal bonds, $7,000,000 Terminal Railroad Association of St. 
Louis bonds, and 46,292 shares of Pennsylvania Telephone Corporation 
preferred stock. These examples are all over and above the countless sales 
at competitive bidding of municipal bonds, railroad equipment trust cer- 
tificates and Massachusetts public utility company bonds, including the 
recent $53,000,000 Boston Edison bonds; it should be noted that bidding 
has been legally required for these three classes of securities for many 
years, and that among banking groups seeking to buy issues of such securi- 
ties are regularly found some of the most ardent opponents of further ex- 
tension of the bidding practice. 

The success of competitive bidding has been strikingly demonstrated 
so often that its practicability is no longer a subject for mere wordy 
speculation. Indeed the SEC is reported ready to adopt a bidding re- 
quirement in the near future for all issues over which it has the requisite 
authority, and such SEC action may well be followed by similar moves on 
the part of the Interstate Commerce Commission and the various state 
public utility commissions. 

Anti-bidding bankers are basing their last desperate opposition on the 
thesis that competition will force securities prices so high that the investor 
will suffer. Aside from the fact that there has been small evidence of over- 
pricing in the competitive bidding record, which, it must be remembered, 
includes extensive experience in the municipal and equipment trust fields, 
the sheer sophistry of this argument is obvious. The banker has no means 
of compelling his customers to pay excessive prices. If his judgment is so 
poor that he overprices the securities he is trying to sell, he, and not the 
investor, will be the sufferer. 

‘Ibid. 





THE UNIVERSITY OF CHICAGO LAW REVIEW 


EQUITY VERSUS BOND FINANCING 


In the section of his book which discusses the Public Utility Holding 
Company Act of 1935, Douglas cites the delay with which provisions of 
the bill have been brought into effect and notes that many operating 
utility managers have been paralyzed into inaction “under the whiphand 
of New York finance.’’s “‘Perplexing to me,” he says, “‘is the failure of the 
so-called financial leaders to appreciate the force of public opinion which 
brought about this law.’’® If the SEC is still moving slowly in the enforce- 
ment of geographic integration of holding company systems, it has dis- 
played somewhat greater vigor in preventing further weakening of holding 
company systems through unsound financing. Douglas points out that 
utility operating companies, in order to fulfil their obligations to the pub- 
lic, must be able to obtain relatively large amounts of money through the 
sale of new securities, a considerable part of which should be raised 
through the sale of additional preferred and common stock. In a number 
of recent cases, beginning with the Consumers Power decision in Decem- 
ber, 1939, the SEC, recognizing the dangers inherent in excessive debt, has 
called for a better balance between debt and equity. 

An adequate equity, with a maximum of around fifty per cent of debt, 
is sound financial doctrine for utilities and for other corporations, such as 
railroads and telephone companies, which are monopolies or quasi-mo- 
nopolies. For confirmation, one need only look at the financial condition 
of the railroads, which are the glaring example of overbonding, accom- 
plished on the advice of the traditional bankers who found bonds the 
easiest type of security to sell. If strong capital structures are desirable 
for such companies, they are doubly desirable for industrial companies, 
especially those subject to the greatest competition. Against the day of 
depression, of unusually severe competition, of unexpected obsolescence 
by reason of technological improvements, corporations should keep them- 
selves as free of bonded debt as possible. The ideal company, which has 
only common stock outstanding, is, of course, never faced at an awkward 
time with the problem of meeting interest and sinking fund charges or 
having bonds come due, and is always ready to meet advances in the 
industry requiring new capital expenditures. 


LAWYERS, BUSINESSMEN, AND FINANCE 


Douglas has some very enlightening comments to make on the reform 
of corporate reorganizations. Particularly interesting to the legal profes- 
sion should be his remarks on “Lawyers and Conflicts of Interest.” He 
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warns lawyers against the dangers of serving as professional tutors to 
those who seek to dominate finance and concludes that “not only finance, 
but the bar needs re-education on the simple principle that no man can 
well serve, directly or indirectly, two or more masters.’ 

The big law firms may try to resist re-education, however, for the size 
of their overhead makes it desirable for them to represent as many sides 
of a question as possible. Quite common, consequently, are cases like a 
recent one in which the same lawyers represented a railroad issuing some 
new securities, the trust company acting as trustee of the issue, and the 
investment bankers who underwrote the securities; in addition, one part- 
ner of the law firm sits on the board of the railroad and another on that of 
the trust company. It is not too much to say that the biggest law firms have 
already gone far beyond their professional capacity of giving advice and 
are big businesses in the fullest sense of the word. This is particularly true 
of the half-dozen firms which, with a handful of banks and banking houses, 
are inextricably interconnected and intertwined in the domination of the 
country’s largest corporations in every field of business and finance. 

Other portions of the book, which there is no space to examine here, 
take up the subject of stock exchanges, administrative government, and 
education in government and law. 

Democracy and Finance should be read by everyone who is taking a 
leading part in American business and with especial care by those who 
have occasion to make speeches about “our system of free enterprise” and 
“the American way.”’ Executives who are too busy to do their own read- 
ing should at least assign their public relations men to a searching study of 
the Douglas book, the most straightforward and intelligent exposition 
that has been written of the views on business of the Federal Government 
which a majority of the voters has seen fit to elect three times in a row. 
The majority will continue to support that view, moreover, as long as 
there is someone of intelligence and force to proclaim the doctrine and to 
rally the people. 

7P. 240. 





FOR A FREE-MARKET LIBERALISM 
Henry C. Smons* 


r “NHURMAN ARNOLD'S The Bottlenecks of Business* may be the 
important political tract of its time. Broadly interpreted, it is an 
earnest plea for restoration of free markets in the United States— 

for preserving our democratic way of life and preserving free internal trade 
as the basis of our political liberty. Proximately, it is a plea for larger ap- 
propriations to finance enforcement of the Sherman Act and, tacitly, for 
sparing the act, the Anti-Trust Division of the Department of Justice, 
and Mr. Arnold from the assault of collectivists whom the New Deal and 
the Defense Commission have drawn to Washington from the Left and 
from the Right. Arnold and his program are threatened with political 
liquidation; but he seems quite indisposed to accept that fate or to facili- 
tate concealment of issues which his resignation would involve. His recent 
prosecutions have been planned, publicized, and carried through with con- 
summate political tact. The book is an appeal, vigorously and adroitly 
presented, for continuance of the program. His liquidation now may not 
proceed on schedule; and it can hardly be accomplished at all without a 
clear revelation of issues and policy implications which his superiors 
would like to avoid. In any case, it may appear later on that Arnold, al- 
most single-handedly, forestalled administrative legitimatizing of arrange- 
ments which have been only less open since the Schechter decision.? Extra- 
legal approval of ‘industrial self-government” still has much to commend 
it to politicians, with its simultaneous appeasement of both business and 
labor leaders; and the military emergency provides an excuse which is as 
plausible as it is bad. 

The large responsibilities and opportunities of his present position have 
transformed Arnold into a serious and responsible person. Readers of his 
earlier books,’ if they have not followed his recent activities, may well be 
amazed at the transformation. A rather cynical, sophistical commentator 
on our political folklore and symbolism now appears as the zealous, skill- 
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ful advocate of a great cause. Arnold long displayed possibilities as a satir- 
ist. But his efforts in that direction were, to some of us, always disap- 
pointing and often a bit suspect intellectually. One could seldom discov- 
er the truth which guided his sallies at vulgar error and myth; or, if one 
pieced it together inferentially in separate contexts, it was often as ridicu- 
lous as the objects of his ridicule. His was anormative criticism of norma- 
tive persuasions. Yet, if he never bothered to examine or to reveal his own 
normative premises, he somehow evaded classification as the mere cynic 
or smart-aleck whom serious folk might properly ignore—reflecting per- 
haps only the moral boredom and confusion which was (and is?) public 
opinion in this apathetic, disillusioned democratic world. Arnold is now 
neither bored nor confused. Moreover, he has the distinction of being the 
only highly and strategically placed advocate of the kind of economy 
within which we might be able to preserve domestically what we propose 
so zealously to defend against the Axis powers. 

There are other recent examples of people adapting their economic and 
political philosophies to the special tasks which have come their way. 
Conspicuous among them is Henry Wallace who, in Washington, has 
naturally been unable to live comfortably with the free-market liberalism 
which was once his. So, Mr. Wallace has contrived and exhibited publicly 
another politico-economic creed which generalizes and thus justifies his 
agricultural program as permanent national policy. Any literate person 
may now identify Mr. Wallace as our leading advocate of the totalitarian 
or pre-totalitatian economy of negotiation among tightly organized, 
monopolizing functional groups—as the mystical, sentimental, emotional 
partisan of democracy who zealously upholds it internationally while 
championing the kind of internal policies which have undermined and de- 
stroyed it abroad. If Mr. Wallace has made a virtue of trade restraint, 
others prominent in the government have provided plausible rationale for 
the financial policies which are the proper complementary preparation for 
civil war. These colleagues have sophistically extended the sound case for 
temporary, emergency reflation and conjured up an argument for increas- 
ing the federal debt indefinitely—although Mr. Wallace himself has given 
this argument perhaps its most elegant and ingenuous statement. Other 
leaders, feeling called upon to justify promiscuous dispensation of sub- 
sidies and monopoly privileges, have favored the reading and listening 
public with engaging purchasing-power doctrines which reproduce almost 
literally the pompous nonsense with which Republican orators used to sell 
industrial tariffs to agricultural voters. 

It is proper that responsible officials should thus reveal to the public 
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their persuasions and the intellectual stuff of which they are made. The 
practice facilitates judgment of how dangerous they are in places of power 
and, in rare instances, brings to light an individual who can safely be 
trusted with the power he has and more. Out of the great literary flood 
which is the public-relations activity of our governmental agencies and 
leaders, comes now at long last a vigorous, skillful, persuasive statement 
of a policy position consistent with preservation of our political freedom 
and democratic institutions. Thurman Arnold has discovered, in the free- 
market idea, something worth believing, something worth fighting for. 
The idea, of course, is not novel; and it is surprising that, of all the aca- 
demic people whom this administration has raised to prominence, this 
lawyer should be the only one to rediscover and invoke it as a guide for 
policy. If an old idea is the substance of the book, the book, however, is 
still a very novel document. Economists will not find here a superlative 
definition of the idea or of its manifold implications; indeed, they may 
hardly recognize the thing in the dress Arnold has given it; but they will 
discover what the thing looks like when it is properly and modestly dressed 
for presentation to essentially hostile electorates and legislatures at a par- 
ticular point in time. 

The inner substance of Arnold’s earlier books (if I mistake not) was dis- 
cursive dissertation on how to be, if not a dictator, a successful politician 
—on how to get things done politically. Some of us failed to learn much 
from these books, but not Arnold. His ideas about strategy and tactics, 
if less than inspiring in the general, theoretical form of his sociological 
writing, are impressive and fascinating as he exhibits them in a practical, 
concrete application. Having acquired a fundamental persuasion of his 
own, Arnold has contrived one of the most skillful and persuasive argu- 
ments for free-market liberalism, as an immediate, practical program, that 
can be found anywhere. If one looks at the book as a whole, there is 
enough truth and wisdom to satisfy rather exacting academic readers; if 
one looks at details, there is enough good hokum and engaging half-truth 
to meet the best current professional standards of good public relations; 
and, if one seeks to find where the argument is dangerously exposed to 
counter-attack, the place is not easy to locate. 

Superficially, this book is the most weazeling statement of the general 
position that could well be put together. If one adds up all the concessions 
Arnold makes to different groups, without regard for the innocently gen- 
eral statements and the pervasive overtone of the discussion, one might 
conclude that there is nothing left for Arnold to be against but the Sher- 
man Act. Carrying the ball for free trade, he runs toward and behind his 
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own goal line whenever he imagines an opponent in the offing; but he never 
gets downed behind his goal and somehow keeps on the offensive through- 
out. In the end he is headed squarely in the right direction and, unlike his 
opponents, exhausted merely from watching his frightened rushes, is fresh 
and fit at the end as at the start. 

Arnold, in other words, is unlike us quixotic orthodox economists who 
delight in attacking impregnable positions. This is a political situation 
dominated by minorities, and especially by minorities with vast stakes in 
existing restraints upon internal trade. A few of us may rail against them 
in our quiet, academic isolation; but Arnold is fighting a real political bat- 
tle and against great odds. He cannot take on all the powerful minorities 
at once or even annoy one of them without risking his political hide. He 
can attack only gangsters (defining that category most narrowly) and 
relatively harmless, weakling monopolists whose unpopularity is notorious 
and whose monopolizing practices have miraculously escaped the general 
sanctioning implicit in current policy and opinion. The important thing 
is to prosecute somebody in the name of the Sherman Acct, if only the devil 
himself. The attack upon restraint of trade must be gotten under way 
somehow and kept going against something; and Arnold, naturally, is 
more interested in keeping himself and the idea alive than in charting the 
ultimate limits of conquest. 

It is not disparaging to say that Arnold’s interest in existing restraints 
of trade varies inversely with their importance. He has a fine nose for 
sacred cows and a healthy respect for them. Such animals abound in the 
areas he traverses; but he never runs headlong into one and never passes 
near one without pausing to stroke it affectionately and to feed it some- 
thing nice. He may let drop some very nasty crack about it while he is 
soothing some other cow far away; but his deportment in the immediate 
neighborhood is unfailingly respectful and deferential. The amazing thing 
is that, with all his deferring, retreating, disclaiming, and apologizing, the 
author still manages to get somewhere, to advocate something substan- 
tial, and to keep his colors waving no matter how often he hauls them 
down. 

What Arnold is doing may be indicated by contrast. If I were writing 
a tract on his general subject, I should start (and end) by saying that our 
serious and ominous monopoly problem lies in the labor market and in the 
power of unions to behave monopolistically. Next, I should maintain that 
enterprise monopoly is largely and basically a problem of excessive cor- 
porate size, of corporate imperialism run mad, of the fantastic, monstrous 
aggregations of businesses which, like our cancerous metropolises, we mis- 
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takenly regard as monuments to our economic efficiency. Next, that we 
would not need to worry much about collusive pricing by manufacturers if 
ownership units were large enough only to obtain the economies of large- 
scale but highly specialized production; but that it is a hopeless task to 
prevent effective collusion in industries dominated by giant enterprise ag- 
gregations with vast concentration of financial power. Next, that a major 
barrier to really competitive enterprise and efficient service to consumers 
is to be found in advertising—in national advertising especially, and in 
sales organizations which cover great national or regional areas. Saying 
these things (and they all boil down to a size problem, in both labor and 
industrial organization), I should be telling the truth—and also rendering 
both myself and the truth a considerable disservice thereby. 

Arnold, on the other hand, is prepared to tell, and perhaps to see, only 
as much of the truth as may safely or helpfully be told right now. He 
bows deeply before the “right to bargain collectively” and denies any in- 
tention of prosecuting unions as monopolizers of their own labor services. 
He promises, in this area, to observe the limits set by minority as well as 
majority opinions of the Supreme Court. The Sherman Act, in his view, is 
not concerned with union activities directed at wages, hours, working 
conditions, or union recognition, but only with racketeering and with 
flagrant collusion between unions and employers to fix product prices—i.e., 
with the abuse of unions to police restraint of product trade. While such 
a program ignores the heart of the problem, it is still full of dynamite and, 
if pursued, would gravely disturb many organizations and leaders whose 
public-relations have placed them at the opposite end of the scale from 
gangsters and racketeers. With all his concessions and disclaimers, Arnold 
still has his teeth in something here. Indeed, he has probably bitten off 
more than he can chew; but he has taken a position in which even labor 
is rather estopped from direct attack. 

Arnold likewise pays deep respect to the economies of mass production 
and deplores popular notions of the Sherman Act as an attack upon big- 
ness. He never raises the innocent question of whether production econo- 
mies ever or frequently require really monopolistic size, or have any place 
in explaining the actual corporate aggregations which are so large a part 
of our actual monopoly problem. Nor does he suggest distinction between 
those productional economies of great size which, if real, are socially de- 
sirable and the advertising and selling “economies” which, while possibly 
very real to the enterprise, are disastrous diseconomies and wastes for the 
community. Mr. Arnold has no designs upon bigness, save as it gets into 
the wrong hands and becomes patently wicked. Given the political situa- 
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tion and the prevailing popular myths, this again is as it should be—as is 
Arnold’s discreet silence on the relation between advertising and monop- 
oly. 

A similar explanation may be offered for Arnold’s snide and disparaging 
remarks about system builders, about elaborate coherent schemes of re- 
form, and about broad, general doctrines as to governmental policy. As 
against communists, socialists, and collectivist planners generally, his dis- 
paragement is appropriate and consistent. But what about proponents of 
schemes consistent with Arnold’s own proximate program and purposes? 
What about advocates of the kind of world or institutional structure which 
is the proper distant goal of his own schemes, and which alone gives real 
meaning and significance to his immediate measures? If, in this connec- 
tion, Arnold is merely kidding the public, being the deliberate and rather 
transparent hypocrite, again well and good. It would be folly for Arnold 
to identify himself with any broad “‘ism,” or to expose more than the sur- 
face implications of his own proposals. 

It may be profoundly wise for an assistant attorney-general to exhibit 
himself as a plain, simple, ingenuous soul, suspicious of theories and sys- 
tems, and intent merely on following his nose and enforcing the law as he 
finds it. Discerning readers will find, however, if Arnold does not, that his 
book is full of general ideas and theory and, indeed, that these ideas ac- 
count for its being a good book instead of a bad or inconsequential one. 
The free-market conception, among ideas which have content and rele- 
vance to our problems, is highly general and abstract; and, as a norm for 
policy, it has innumerable implications which Arnold is not reluctant to ex- 
pound vaguely or, if the enemy is not too strong, in terms of definite par- 
ticulars. Moreover, Arnold had many pointed things to say about the re- 
lation of trade restraint to fiscal policy and the monetary outlook. If these 
wise observations are not informed by clearly conceived norms of mone- 
tary and budgetary policy, they are simply a fraud. 

I trust these remarks will not make Arnold afraid of his shadow or in- 
duce schizoid tendencies; but I must say that the difference between sys- 
tem-builders and persons who argue for particular measures in terms of 
norms of policy as to trade and money is tenuous indeed. One formulates 
a broad institutional pattern according to his lights and tastes and then 
appraises particular schemes in terms of whether they lead toward or 
away from his ideal; the other seemingly gets interested in particular 
measures and, to support them, constructs the general scheme of things to 
which they are a proximate means. No responsible advocate of traditional 
economic liberalism, of free markets and stable money, hopes to see the 
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necessary institutional structure built overnight or achieved by revolu- 
tion. Such a faith commits one absolutely to gradualism and, in the face 
of strongly adverse trends, to the proximate opportunism which Arnold 
stresses to a fault. 

If I belabor here a simple point, it is because it disturbs me greatly as I 
try to pass judgment on Arnold and his book. The appeal for an immedi- 
ate, preliminary program is much stronger by virtue of being not patently 
doctrinaire—by virtue of the vagueness and flexibility of the norms on 
which the argument rests. However, I cannot avoid suspicion that Arnold 
is as much afraid of truth,‘ and of his own moral premises, in the utter 
privacy of his own thoughts as in the political arena. If so, he may be un- 
worthy of great trust. For the moment, he is a more effective advocate of 
free-market liberalism because he distrusts big words and grand schemes. 
We need able people who will do the hard, dull work that can be done in 
Washington now. However, one must consider the possibility that Ar- 
nold, if supported in his present nose-following, may next year be follow- 
ing his nose into other activities which require a different set of normative 
persuasions and a radically different kind of world as a goal to justify 
them. Actually, I would trust the fellow; but I wish he would trust him- 
self enough to permit my offering more than intuition as a reason why 
others should trust him too. 

It is significant that Arnold wants no new legislation—even wants not 
to think about it. Here as elsewhere I have no objection to what he says 
unless he believes it. It would be unwise to ask help from Congress at this 
juncture, save for appropriations. Proposing that teeth be put in the 
Sherman Act, he might awake some morning to find that Congress had 
repealed it without roll call. While Washington is packed with business 
and labor leaders, old-fashioned liberals should mention the act only in 
whispers or obscure euphemisms; and, when others mention it, we should 
insist, with Arnold, that the act has no teeth save for wicked people and, 
in an emergency or out, is as flexible as the Constitution itself. 

Arnold’s tactics are meticulously correct ; but are they informed or guid- 
ed by any strategy? What I make out of Arnold is that monopoly prose- 
cutions should be a kind of perpetual witchhunt, tormenting and dislodg- 
ing people who make too much money selling things or spend too much 
producing them; our anti-trust laws should be reinterpreted administra- 
tively as simple proscription of unreasonable behavior. In other words, 
there should be no law at all, but merely endless debate between govern- 


4 It may forestall misunderstanding to explain that I intend here no reference to theological 
truth or to “first principles” derived from God, popes, or formal logic. 
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ment lawyers and counsel for hapless defendants, each trying to persuade 
the jury-sitting public that particular conduct lies outside or inside the 
moral pale as defined by emotive slogans currently in vogue. 

Lawyers, with their characteristic distaste for government by law, will 
doubtless like this phase of Arnold’s argument. (Only a crochety econo- 
mist could sense resemblance between what Arnold is proposing and the 
more outlandish make-work rules which he and others have observed in, 
say, the building trades.) If he has his way, trade regulation must become 
the same wondrous mystery as constitutional law. Indeed, his more dithy- 
rambic remarks about the Sherman Act do not avoid that ponderous am- 
biguity and impenetrable profundity which distinguish (or raise doubts 
about) the legalistic mind. The act, it seems, is very definite legislation; 
it is infinitely flexible; it opposes nothing that is good; it does not neces- 
sarily apply to anything in particular; it is a bulwark against private usur- 
pation of power; it is our economic common law. But what is it really? 
Well—it is what the courts say it is, in cases which attorneys-general bring 
before the courts to find out what it is. All this, one gathers, is as it should 
be. Courts are a fine thing, as are attorneys-general and lawyers generally. 
They can be trusted to work things out. Legislatures and laymen, in such 
delicate matters, should defer to lawyers. The professional arguers can 
handle such things better if given free rein and left to themselves. 

But I do not like the rule of reason (either Mr. Arnold’s or the Court’s); 
I am skeptical about this talk of the Sherman Act as a broad constitution- 
al principle of government; and I am diffident about turning our monop- 
oly problems over to a profession which has demonstrated almost infinite 
capacity to misunderstand them. We have never had an anti-monopoly 
policy in fact; few lawyers or courts have ever condoned such policy; and 
the unsubstantial concessions which have been made to advocates of freer 
markets, in legislation, in court decisions, and in sporadic bursts of innocu- 
ous prosecutions, have mainly enabled us to postpone effective action un- 
til monopoly conditions have become so consolidated, until interested 
minorities have become so numerous and powerful, and until the public 
has become so enamoured of other, incompatible causes, that effective 
action seems now nearly impossible. 

Mr. Arnold, in his present post, has been on a kind of honeymoon. The 
National Industrial Recovery Act inaugurated an orgy of price-fixing 
and invited businessmen to do as patriots what they had been doing be- 
fore, on a vast scale, to be sure, but furtively and with slightly bad con- 
science. With the Schechter decision, those groups which were not suffi- 
ciently organized, disciplined, respectable, and experienced for “industrial 
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self-government” went their way; others were spared the inconvenience 
of public hearings but evidently saw no need for restraining trade with 
any great care as to methods or with any real secrecy. Business men were 
justly proud of their collusive schemes and, I am told, explained them 
carefully to all kinds of people, even to old-fashioned economists—not to 
mention their careless filing of incriminating documents. 

One cannot deny that Arnold has done a magnificent job. The record 
is impressive, even when one makes every allowance for the favorable 
circumstances which he faced. On the other hand, one must be careful 
about extrapolations. Arnold has skimmed off a rich cream of prosecution 
opportunities; he has lowered some barriers to recovery; and, above all, 
he has saved the free-market idea from the utter demoralization which 
must have ensued if open and flagrant restraint of trade had proceeded 
without check or punishment. If his program of prosecutions serves only 
to drive collusion underground, into some decent secrecy, that alone will 
be a precious gain. I think he may be able to do more than that. But I do 
not think he can make large or permanent contribution to solution of our 
monopoly problems, either with the procedures he has been using or with 
any which are available to him under existing legislation. What he offers, 
unfortunately, is the best that can safely be tried now or in the near future. 
On the other hand, only a defeatist attitude would counsel our ignoring 
now the question of what should come next if this succeeds. 

Any substantial achievements by way of monopoly reform must start, 
I submit, by repudiating that timorous squeamishness which is the rule of 
reason. When lawyers try to draw a line between lawful and unlawful re- 
straint of trade, they invariably end up with something that looks like 
the silhouette of a roller-coaster. The idea is that of proscribing behavior 
involving substantial restraint without otherwise inconveniencing any- 
one or narrowing his freedom. The purpose may be laudable; but the re- 
sult is that a few people get caught, rather fortuitously, and the growth of 
monopoly, with perhaps some formal modification, proceeds apace. 

I do not maintain that rules of reason can be dispensed with or that 
broad, general rules of policy are without value (what the courts have left 
of anti-trust legislation is now a precious refuge or anchor in a collectivist 
storm); rather, that main reliance must be placed on definite, legislative 
implementation, on unambiguous rules of law; and that such rules, if they 
prevent much restraint, must also and incidentally keep many people 
from doing things where substantial restraint is neither intended nor possi- 
ble. The problem is that of selecting for proscription certain practices and 
arrangements, highly useful or essential for restraint of competition, which 
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are not essential or highly useful for the conduct of competitive enterprise. 
More narrowly, it is a problem of depriving corporations of powers and 
privileges which were unwisely granted, have been patently abused, and 
are quite unnecessary for effective organization or efficient operation and 
management. Our whole corporation law, like our patent law, needs com- 
plete overhauling.‘ 

Mr. Arnold comes disquietingly near to saying that all our industries 
should be treated as public utilities, and the Anti-trust Division trans- 
formed into a super-public-utility commission with power, not to fix prices 
(rates) but to harrass those who charge unreasonably until they abandon 
the practice. He will dislike this imputation, of course; but what else is 
meant when one proposes efficiency of service to consumers as the test of 
exposure to prosecution? Mr. Arnold has no designs on monopolistic busi- 
ness so long as it charges competitive prices! With his staff following ac- 
tual prices and computing what the corresponding competitive prices 
would be (!), Arnold will be crouched ready to pounce upon discrepancies 
as they appear and to charge the offenders with I don’t know what. It is 
my impression that railroads and public utilities, having enjoyed this kind 
of attention from considerably more specialized agencies for quite a while, 
do not present a picture which would encourage general resort to the con- 
trol arrangements which are unavoidable in these industries. Price regu- 
lation has no real alternative there save the perhaps more dangerous de- 
vice of governmental ownership. Neither is likely to work very well. If 
the public-utility category were much larger—as good collectivists would 
like to see it—our politico-economic set-up would have collapsed long ago. 
Outside this category, however, we have the happy choice of preserving 
effective competition and letting competition fix prices. Presumably this 
is what Arnold believes in. If so, he ought to concern himself about main- 
taining effective competition, not about hammering monopoly prices down 
to competitive levels with grand juries. 

As regards labor monopoly, I share Arnold’s distaste for new legisla- 
tion and his penchant for preoccupation with the short view. Until telep- 
athy is disproved, even thinking about it is dangerous; and, from here and 
now, it is almost impossible to think constructively in any case. We might 
face and solve the problem of corporate size; we could repair the damage of 

5 This is not the place to spell out details of my own tentative schemes for such reform. 
Indeed, I must confess that my thinking along these lines has not advanced much since I 
made some rash proposals a few years ago in a “Public Policy Pamphlet,” A Positive Program 
for Laissez-Faire: Some Proposals for a Liberal Economic Policy (1934). Iam certain that any 


competent specialist, following the same general ideas, could formulate better concrete sug- 
gestions; I wish that some of them would make the effort. 
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bad patent laws, implementing monopoly arrangements utterly unrelated 
to the proper purpose of patents; and we could handle rather easily the 
problem of trade associations and collective bargaining among manufac- 
turers. But what, I ask, could Congress or courts really do, if they tried, 
to limit the power of national organizations of workers (whether organized 
on trade or industrial lines)? How shall particular organizations, once 
strong, be compelled or persuaded to accept their share of new and dis- 
placed workers—i.e., to accept wage-rate terms that are consistent with 
free movement into the industry, occupation, or trade? And how can we 
preserve a workable democratic system without some approach to a free 
labor market and free occupational migration? I do not know—and I do 
not blame Arnold for not raising such questions. 

The acuteness of our labor problem is suggested by the imminent dan- 
ger of Arnold’s political liquidation. He has done nothing against unions 
and will do nothing, that any reasonable person could question. But labor 
resents what he has done and distrusts him, as it distrusts all free-market 
ideas. It wants tariffs; it wants complete freedom from the Sherman Act; 
and, in fact, it wants employers who can fix their selling prices collusively 
too. American trade and industrial unionism makes sense only for “‘well- 
ordered” industries—makes sense only as part of a tight cartellization of 
industries where it is strong. It wants no competition from abroad and 
none at home, either in its own markets or in those of its employers. If 
employers will not or cannot police their product markets against chiselers, 
unions will undertake that task themselves. Wage fixing is price fixing; 
labor monopoly means product monopoly even if employers compete effec- 
tively; and better wage bargains can be obtained from employers who do 
not compete with one another than from those who do. 

On all sides one hears that the way to abundance is for everyone to 
charge more and sell less—i.e., to organize, to restrict production, and to 
raise prices. Monopoly in agriculture is a vaunted achievement of human- 
itarian reformers. Monopoly in labor markets is a thing which one can 
question only on pain of being ostracized as a Tory or Fascist and an ene- 
my of working men—even though one posits a maximizing of labor income 
and a minimizing of inequality as proper goals or tests of policy. Monop- 
oly in product markets, if still condemned because its practitioners are 
economic royalists, is increasingly commended or condoned as necessary 
to protection of labor monopoly and to that orderliness and rigidity in 
particular industries which is the prelude to infinite disorder in our nation- 
al economy and in our political life. 

Into such a world, Thurman Arnold has introduced a skillful and per- 
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suasive plea for freer markets. His brilliant effort may serve to keep alive 
a precious idea or bit of wisdom which, if it survives an inauspicious era, 
may enable us to build that world of freedom and abundance which was 
foreshadowed a century ago in England and America. If we do not bow to 
German military power, we may sometime shake off an allegiance to Ger- 
man economic ideology which we accepted substantially before the last 
war and, with our Allies, accepted almost wholly afterwards. I recognize 
how easy it is in wartime to find all kinds of devils in the enemy and to 
blame him for our own mistakes. However, as Arnold intimates, the great 
ideological conflict of the modern period is (was?) between English free- 
market liberalism of the early 19th century and a German politico-eco- 
nomic creed which stressed state control of economic life and industrial 
development. Germany never accepted English liberalism; and even her 
best scholars rarely understood Adam Smith and Jeremy Bentham and 
the tradition of thought identified with them. On the other hand, the 
German creed was always congenial to our own powerful minorities, seek- 
ing special favors from the state, and to politicians who lived by such dis- 
pensations. Its emphasis upon social legislation appealed to the finest 
sentiments and led us, sensitive about our so-called “backwardness,” into 
imitative measures subtly but deeply incompatible with our democratic 
tradition. Appeasing greedy minorities, on the one hand, and sentimental 
reformers, on the other, we have ignored and seemingly repudiated, as a 
desideratum, that basic dualism of competitive and political controls with- 
out which our nation cannot long remain productive or united or free. 
Modern authoritarianism comprises strangely diverse sects whose lead- 
ers bitterly contest their claims to power; its unwitting apostles are legion; 
but, practically and in principle, it has but one opponent, namely, English 
free-market liberalism. Rejecting this element in our political and intel- 
lectual heritage (as England itself seems likely to do), we may fight for the 
privilege of finding our own way back to government by authority; but we 
cannot wisely regard ourselves as defenders of any great world cause. 
Smith, and Bentham especially, stand out, I think, as the great political 
philosophers of modern democracy. Their special insight was that politi- 
cal and economic power must be widely dispersed and decentralized in a 
world that would be free; that economic control must, to that end, be 
largely divorced from the state and effected through a competitive process 
in which participants are relatively small and anonymous; and that the 
state must jealously guard its prerogatives of controlling relative prices 
(and wages), not for the purpose of exercising them directly itself but to 
prevent organized minorities from usurping and using them against the 
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common interest. It is such wisdom which Arnold’s book and its bold 
popularization may keep alive in American opinion. 

If I belabor him for being unduly preoccupied with a short view and 
unmindful of long-range considerations, I do this mainly for the purpose 
of raising questions which, I think, should be discussed, at least in aca- 
demic circles—questions which Arnold would be unwise to raise if he 
wanted to. He has already been courageous to the verge of folly. He has 
said more, and spoken more candidly, than would be appropriate if he 
were wholly concerned about his own political survival. If the political 
finesse of his words and actions make it hard for trade union and trade 
association leaders to liquidate him, his transparent zeal and purpose also 
make it easy. If he has not escaped defeat, he has assured that it will be 
rather glorious if it comes. He would greatly advance a cause by keeping 
at his present job; but he might advance the cause still more by losing the 
job because of what he boldly stands for. This, among other things, will 
doubtless give his opponents pause. 
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James ANGELL McLavucaiin* 


R. ARNOLD is doing an important piece of work and doing 
it well, probably better than it has ever been done before. 


Consequently one wonders how he can find time to write a 
book. One should expect not leisurely scholarship, but an expression of 
the working creed of a busy man. To be enjoyed, the work should be 
skimmed rapidly, because the more it is analyzed the more doubts it 
raises. 

The basic ideas are not new. Private monopolies and privately con- 
trolled markets are not to be tolerated. The main trouble with the anti- 
trust laws, as Professor Fetter said years ago, is that they have not been 
enforced well enough. Mr. Arnold says the way to enforce them is to en- 
large the anti-trust staff and then concentrate fire on one related group of 
industries at a time, the way he is doing: first on the building industry, 
then on the food industry, etc. According to Mr. Arnold, lack of anti- 
trust laws produced Hitler, the downfall of France, the original weakness 
of England, and the inequalities of income in this country which he as- 
sumes or believes prevent the full enjoyment of our productive capacity. 
Whether the enforcement of anti-trust laws will cure baldness and ingrow- 
ing toenails is left to the imagination. 

There is no concession that other factors contributed to the state of the 
world’s difficulties, nor is there any discussion of such problems as the real 
cut-throat competition brought about by the tendency of competitive 
prices to approach variable costs in industries where fixed costs are of 
overwhelming importance. Nothing is said about the operation of the free 
competitive system in industries where bankrupt competitors do not go to 
the wall but merely show up as reorganized concerns with their fixed costs 
written off, prepared to force a forfeiture of previous investment through- 
out the industry. 

Perhaps the key to the author’s method is to be found when he says: 
“Social institutions respond to pressures, not to logical thinking.”* The 


* Professor of Law, Harvard University. 


* The Bottlenecks of Business. By Thurman Arnold. New York: Reynal & Hitchcock, 
1940. Pp. ix, 335. $2.50. 
?P. 92. 
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work is masterly high-pressure salesmanship. It helps to explain how the 
author, without any obvious help from the international situation, en- 
larged his staff in a manner rivaled only by the espionage and sabotage 
sections of the Axis consulates. Fortunately for the country his purpose is 
more benevolent. 

Opinions may differ concerning what constitutes logical thinking. Mr. 
Arnold employs a series of sharp assertions. One predisposed to his point 
of view may be lulled into an uncritical acceptance of the assertions, and 
the cumulative effect of accepting many such statements is to put pressure 
back of the point of view. But any attempt to prove and to test the asser- 
tions one by one is fatal. I, for one, still think he is probably qualitatively 
right, although quantitatively extravagant in his conclusions, and I refuse 
to abandon that point of view merely because the author seems to hold it 
in order to bring such a series of false, questionable and inscrutable asser- 
tions to its support. 

Perhaps the second touchstone to the work is the manifestly incorrect 
statement that enforcement of the Sherman Act (before his incum- 
bency) had been used only for private purposes.’ The footnote contains a 
criticism of “a well-known economist’’** to the effect that this assertion is 
wrong in fact and bad policy as scarcely courteous to the author’s prede- 
cessors in office. But the author continues in the note: “I decided to let 
the paragraph stand because I consider it as accurate as any broad gen- 
eralization can be.”’ The fact seems to be that Mr. Arnold is tempera- 
mentally incapable of making an accurate statement. The work bristles 
with such words as “always,” “never,” “everybody” and “nobody.” Pos- 
sibly, for some purposes, it may suffice to say that all Americans are white 
or that potatoes are nothing but water, for both statements are what those 
who deal in “‘broad generalizations” with a fine contempt for hairsplitting 
would support as ninety per cent correct. If any reasoning is to be based 
on such statements, however, the only safe course is to brand them for 
what they are, unquestionably false assertions. 

The following is a rather extreme example of what may pass for reason- 
ing in the book.‘ “In 1920 the American farmer got 50¢ of each dollar 
spent by the American consumer. He was spending that 50¢ to buy manu- 
factured products. Today he gets only 30¢ of each consumer’s dollar. He 
cannot buy the same proportion of manufactured goods. He has lost forty 
per cent of his proportionate purchasing power. That loss expressed in 


3P. 164. 
3®[Undoubtedly Mr. Arnold.—Ep.] 
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dollars is $1,800,000,000 each year. The manufacturer did not get this 
money. It has simply disappeared.” 

As a country advances from a simple homespun economy into the 
mechanized age, one would expect the relative importance of the farmer’s 
products to decrease. If the author thinks this process has not been con- 
tinuing since 1920, he might say so and give his reasons. Perhaps one 
reason the farmer makes a worse showing now than in 1920 is because the 
farmer was then fattening on the necessities of a war-devastated Europe. 
Later, too much economic nationalism throughout the world and the suc- 
cess of the New Deal in keeping our farm prices high enough to deprive 
our farmer of a large part of the overseas markets otherwise available to 
him, are potent factors which the author ignores. The reader has by this 
time guessed the sole reason assigned—lack of enforcement of the Sher- 
man Act. In any event, is it necessary to take Sophomore Economics in 
order to balk at the assertion that a large sum of “money” “simply dis- 
appeared”? 

A family man living across the road from Mr. Arnold has been off and 
on relief for several years. When he finally saved $50 he squandered it on 
the down payment on a $400 used car, because he said he could not get 
relief if he had cash, but he could get relief if he had a car that was not paid 
for. Now, says Mr. Arnold, having a car, gasoline is a necessity for him, 
and any rise in the price of gasoline will cause him to be just that much 
more of a burden on the relief rolls.© But do not get the idea that there is 
any criticism of the New Deal or of the administration of relief implied in 
this picture. The New Deal is swallowed whole and without salt, down to 
and including the “Court packing” plan. All kinds of subsidies are ac- 
cepted as politically inevitable and this assertion is given some color by 
reference to the rather cowardly Republican platform of 1940, and of 
course the dismal history of the tariff in this country might as well have 
been included. “Political facts,” says Mr. Arnold with characteristic as- 
sertiveness and with less than his usual vulnerability, “are far more im- 
portant economic facts than anything any professor thinks up in a class- 
room.”’? 

Except for its extravagant inaccuracy, the work has much the orienta- 
tion of the hearings of the Temporary National Economic Committee. 
The “recession” of late 1937 put the public in the mood for a scape-goat. 
When it appeared that the New Deal might be cast in that role, the ad- 


SP. a1. 6P. as. 7 Pp. 95-06. 
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ministration adroitly pointed out that there was much to be investigated 
besides itself, and, with the able assistance of Mr. Arnold among others, 
staged a pretty good show with the “monopoly investigation.” 

One gets the idea that Mr. Arnold misleads from a sort of exhuberant 
impatience and not from moral turpitude. For a militant, one-eyed New 
Dealer he makes a most significant and frank admission that “the bitter- 
ness against enforcement of collective bargaining is due in large part to 
the fact that it was superimposed on a situation where collective bargain- 
ing was being used for purposes that could not be justified.’’* He refers 
primarily to the sort of gangster rule that has prevented free elections in 
some unions’ and the way unions are frequently used as the means of 
collecting private graft for racketeers,’® but he also cites cases of inex- 
cusable jurisdictional disputes" and unconscionable exactions of tribute, 
such as wages for unneeded “stand-by” men.” And still his chapter on 
this subject breathes the subserviency to organized labor apparently en- 
demic in the Washington climate. He sets forth a letter to a labor union 
official in which he wishes “to make it clear that it is only such boycotts, 
strikes or coercion by labor unions as have no reasonable connection with 
wages, hours, health, safety, the speed-up system or . . . . collective bar- 
gaining which will be prosecuted.’ Imagine assuring employers that he 
would prosecute only such contracts, combinations or coercion as have no 
reasonable connection with profits or market conditions! This Washing- 
ton climate has been fostered by such distorted emphasis as is represented 
by many volumes of La Follette committee investigations of infringe- 
ments of civil liberties and the rights of labor, with a studied official 
ignorance of the labor conditions against which employers have been 
struggling. The Norris—La Guardia Act* first closed the federal courts to 
employers and others damaged by intimidating acts by laborers and pro- 
fessional agitators acting in the name of labor. Injunctions could only be 
obtained against acts of fraud or actual violence and subject to procedural 
restrictions and delays which left open a wide area for effective intimida- 
tion. This was reinforced by a wide definition of a labor dispute so that 


®P. 242. 9P. 246. 10P, 241. 

*t Pp. 242-43. In describing the facts of the Anheuser-Busch situation in St. Louis which 
led him to institute prosecutions of William Hutcheson and others, the author omits an im- 
portant fact alleged in his indictments. The brewery’s plant and the plant of a neighboring 
concern were blockaded by a carpenter’s union in an attempt to get work belonging to another 
union under the terms of outstanding contracts with both unions. 

2 P. ast. 3 P. 240. 

*4 47 Stat. 70 (1932), 29 U.S.C.A. § 101 (Supp. 1940). 
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persons with whom neither an employer nor his employees had any deal- 
ings or any wish to deal could establish a strike or other “labor dispute” 
by the mere fact of trying to interfere with the business. This law was 
passed on the claim that federal judges were unduly employer-minded and 
that the state injunctions and state criminal law would afford ample op- 
portunity for the administration of justice. In important industrial states, 
however, “baby Norris—La Guardia acts’”*’ soon hobbled the state chan- 
cery courts in a like fashion, and tie-ups between corrupt local politicians 
and the strengthened labor racketeers plus the natural difficulties of proof 
have rendered the criminal law even more impotent than formerly to 
afford the employer protection within the law. This has naturally in- 
creased the pressure upon the employer to protect himself by self-help. 
In the meantime, moreover, he is severely squeezed by the staff of the 
National Labor Relations Board, largely manned by labor partisans who 
are interested not in fair administration but in “carrying out the policy of 
the act,” which they conceive to be to force outside unionization on all 
industry without reference to the ignorance or the corruption of the union 
leadership and without reference to the beneficial operation of particular 
open shops, or particular company unions. Thus, discharges of union men 
for whatever cause are commonly found to be discriminatory discharges 
and the employer frequently signs a closed-shop contract in the hope of 
reducing the area within which he can be subjected to unjust harrassment. 
Once having carried appeasement this far, however, he is likely to find 
himself up against the proposition of having to contend with union 
leaders who feel pressure to conquer more territory every year in order to 
justify their jobs. 

The bitterness is not caused solely by cases of racketeering, but relates 
more often to various manifestations of labor’s idea that its interests are 
protected by absolute “rights,” which may be exercised regardless of how 
many innocent people may be hurt. This partisan point of view has re- 
cently cropped up in connection with defense contracts. Even adopting 

*s The New York act permits injunctions against fraud, violence and “breach of the peace.” 
N.Y. Civ. Prac. Ann. (Gilbert-Bliss, Supp. 1940) § 876a. The Pennsylvania act comes closer 
to permitting relief against intimidation by leaving the way open to injunctions against mis- 
representation, duress, breach of the peace or threat thereof. Pa. Stat. Ann. (Purdon, Supp. 
1940) tit. 43 §§ 206a-206h. The Massachusetts act does not positively bar injunctions against 
intimidating picketing, but requires proof that officers charged with protecting the plaintiff’s 
property are unable or unwilling to do so. Mass. Ann. Laws (1933) c. 214, §9; ibid. (Supp. 
1935) c. 214, § 9a. The big practical difficulty in Massachusetts is that it is frequently hard 
to establish in court the well-known fact that truckmen are reluctant to go through picket 


lines because it is generally impracticable to protect them from violence at a distance from 
the plant. 
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the presumption more legalistic than practical that an adverse finding of 
the labor board means that an employer has really committed violations 
of the National Labor Relations Act, that would seem a poor reason to 
deprive the country of his contribution to acceleration of the vital defense 
program. Few sane people would think of eliminating plants because of 
breaches of the Federal Trade Commission Act or of the income tax laws. 
All of those laws have sanctions which may be invoked without adding 
sanctions in derogation of the public interest. 

The author apparently would leave the impression that his department 
can clean up the labor situation if given enough funds, but the New Deal 
majority on the Supreme Court has thoroughly obstructed him from doing 
such portion of the job as may have been originally accessible to him. 
Since the book appeared, the Court has decided that the Norris-La Guar- 
dia Act emasculates the Sherman Act as a means of preventing depreda- 
tions by labor," but Mr. Arnold was confronted with the A pex case"? at the 
time he wrote. In order to apply the National Labor Relations Act to the 
extent demanded by labor, the Court, under strong pressure from the 
“Court-packing”’ plan, in 1937, overthrew substantially all established 
limitations upon the concept of what directly and substantially affects 
interstate commerce so as to come within the commerce clause of the 
Constitution."* The Apex case, in 1940, presented the question whether 
the New Deal majority would take the bitter with the sweet and recognize 
the extension of the interstate commerce power to reach the excesses of 
labor. As was then to be anticipated, however, the majority found an 
opening in minor variations in the language between the Sherman Act and 
the Labor Act, and decided that Congress did not try to use all its power 
in the Sherman Act and, as was less a foregone conclusion, the opinion was 
written by Mr. Justice Stone. Mr. Arnold, however, claims that the A pex 
case vindicated the position of his department by omitting to overrule the 
well established proposition that the Sherman Act applies to laborers just 
as it applies to others. In view of his political sense, however, it is doubt- 
ful if he takes this victory at its face value. If so, he is the dupe of a very 
transparent maneuver, for, while the Sherman Act was left applicable to 
labor on paper, most of the substance was subtracted by the novel doc- 


*6 Milk Wagon Drivers’ Union v. Lake Valley Farm Products, 61 S. Ct. 122 (1940). 


7 Apex Hosiery Co. v. Leader, 310 U.S. 469 (1940), discussed at length elsewhere in this 
issue. 
18 NLRB v. Friedman-Harry Marks Clothing Co., 301 U.S. 58 (1937). Later cases mopped 


up possible remnants of the former law. Santa Cruz Fruit Packing Co. v. NLRB, 303 U.S. 
444 (1938); NLRB v. Fainblatt, 306 U.S. 601 (1939). 
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trine that the emphasis of the cases on price control establishes such 
identity between price control and restraint of trade that the former is 
indispensable to the latter. This doctrine is of course construed in the light 
of the rule that concerted action by laborers to control their own prices 
(wages) is lawful, so they can violate the act only by conspiring to control 
somebody else’s prices. Such conspiracies are naturally not usual in fact 
and they can be established by evidence only where the unions openly 
operate as the strong-arm squads for trade associations, or where, as 
in the Second Coronado case,'® witnesses are unusually free from intimi- 
dation. Consequently Mr. Arnold’s victory here, while not perhaps Italian 
in character, can hardly rate above a Dunkirk. A glorious evacuation may 
leave hope of a resurgence. If labor is given enough rope and hangs itself 
without hanging the country, the possibility of eventual relief through 
federal legislation should not seem too Utopian. The refreshing spectacle 


will then be presented of the “forward-looking” Court fighting the rear 
guard action. 


19 Coronado Coal Co. v. United Mine Workers, 268 U.S. 295 (1925). 





THE SHERMAN ACT v. LABOR 
Cuarzes O. Grecory* 


R. JUSTICE STONE’S opinion in the A pex case* has not been 
M very instructive. He has made it clear that the Sherman Act 
was designed to prevent restraints on free competition in na- 
tional markets, and was not devised to set the federal courts up as policing 
agencies to prevent those interferences with interstate transportation 
which local authorities should punish. But he does not say precisely what 
he means by protection of competition in interstate markets from the re- 
straining activities of labor unions. His attempt to interpret and to rec- 
oncile earlier labor decisions of the Court under the Sherman Act, to cor- 
relate these with the business decisions and thereby to explain the Court’s 
position in the A pex case is confusing. But lawyers are anxious to under- 
stand the Court’s attitude toward labor union activities under the act; 
and this speculation is an endeavor to determine what that position 
may be. 
I 
We know that a strike which stops production and by this circumstance 
alone prevents continued shipment of goods into interstate commerce is 
not, without more, a violation of the act, no matter how illegal the strik- 
ers’ technique may be.’ And this is now true even if the strikers, in addi- 
tion to stopping production by stopping work, deliberately prevent the 
employer under strike from shipping finished goods ready for shipment 
and designed for interstate markets, as long as it appears that they were 
doing this only to embarrass him and thereby more effectively to coerce 
him into granting their demands. Furthermore, the fact that the unionists 
* Associate Professor of Law, University of Chicago. 


* Apex Hosiery Co. v. Leader, 310 U.S. 469 (1940). Although this case is commonly spoken 
of as involving a strike or sitdown strike, it appeared that only a handful of the “strikers” had 
actually been employed at the Apex plant. The occurrence might more accurately be charac- 
terized as a variation of “stranger picketing” in which a mob of outsiders connected with the 
federated union came in and violently took possession of the plant, causing considerable de- 
struction of property. 

2 United Mine Workers v. Coronado Coal Co. (First Coronado case), 259 U.S. 344 (1922); 
United Leather Workers’ Int’] Union v. Herkert & Meisel Trunk Co. (Leather Workers’ case), 
265 U.S. 457 (1924). 

3 Apex Hosiery Co. v. Leader, 310 U.S. 469 (1940). As will subsequently appear, the Second 
Coronado case might also be cited in support of this proposition. Note 5 infra and accompany- 
ing text. 
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are not even strikers, but are outsiders moving in on a plant which they 
seize in order to achieve their designs, does not affect the outcome in the 
instances just related.‘ But if it appears that the unionists in these cases 
intended by the strike or seizure to keep the producer’s non-union-made 
goods from entering national markets in order to prevent them from com- 
peting with the union-made goods of already unionized producers, a re- 
straint on free competition in an interstate market is said to have occurred 
in violation of the Sherman Act.5 

This was at one time thought to be true even if the intent was not 
presently to keep out non-union-made goods by striking to prevent con- 
tinued production or by seizure or other physical interference to prevent 
shipment of already existing non-union goods, but rather to insure that 
the future output of the producer would be only union goods by forcing him 
to unionize and not by interfering with the transportation or the manufac- 
ture for transportation of any sort of goods at all. Under this last con- 
ception, the ultimate aim to keep non-union goods from competing with 
union made goods in national markets was apparently the offense. Now, 
however, we have recent authority, also dictum but undoubtedly trust- 
worthy, that such an aim as part of an organizational strike or seizure of 
a plant, no matter how clearly proved the intent may be to obviate non- 
union competition by unionization, is not an offense under the Sherman 
Act, but is only a normal union objective which we must accept as an 
inseparable feature of modern labor unionism itself.’ 

The legal profession has, no doubt, always regarded the Brims case*® 
as the most obvious instance of organized labor’s violation of the Sherman 
Act. In that case the union permitted itself to be used by two business 
combinations as the means of effecting the exclusion from the Chicago 
market of any wood trim made by out-of-city or -state non-union mills. 
This, of course, was the creation and maintenance of a monopoly for the 
benefit of unionized Chicago woodworking mills. But most lawyers have 
always thought, at least until the A pex decision, that union organizational 
boycotts which prevented shipments and sales of designated products in 
interstate commerce were equally offensive under the act. The three 

4 Note 1 supra. 

5 Coronado Coal Co. v. United Mine Workers (Second Coronado case), 268 U.S. 295 (1925). 

6 United Mine Workers v. Coronado Coal Co. (First Coronado case), 259 U.S. 344 (1922). 


7 Compare the remarks of Stone, J., in the Apex case, 310 U.S. 469, 503-4 (1940), quoted 
in the text infra pp. 242-43. 


8 United States v. Brims, 272 U.S. 549 (1926). 
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precedents were the Loewe, Duplex, and Bedford cases.? In each a union 
created pressure on the buyers of a commodity in states other than that 
of production, effectively discouraging purchases and thus destroying the 
producer’s interstate business. That the pressure was created in different 
ways in each of these cases seems unimportant; in each it was a peaceful 
secondary pressure based on a refusal to deal except upon stated terms. 

On the face of it, and certainly before April, 1940, most lawyers would 
have supposed that a restraint, the very purpose of which was to destroy 
a producer’s interstate sales, was an offense under the Sherman Act. 
Certainly they would if they had looked at it from the potential buyer’s 
viewpoint. A contractor in the Bedford case whose employees threatened 
to strike if he continued to purchase and use out-of-state non-union-cut 
Bedford stone would certainly have a hard time understanding that he 
and other contractors similarly situated had not been deprived of access 
to an unrestricted interstate market. Their lawyers would have a hard 
time understanding just what Congress had in mind if the Sherman Act 
was not to prevent the occurrence of this sort of thing; for if the shipment 
of stone from Indiana to contractors in other states was not interstate 
commerce, and if conduct expressly designed to destroy orders, sales and 
shipments constituting such commerce was not a restraint on interstate 
commerce, then what would be? 

There is little doubt that the Supreme Court’s reaction in those cases 
coincided with the feelings of the contractors and their lawyers; it recog- 
nized a violation of the act, basing its decisions on the fact that the unions 
involved had created sanctions attempting to destroy continued commerce 
in the commodities of specified producers. In those cases the Court did 
not talk about the amounts of the commodities affected; nor did it talk 
about restraints on the general market for such commodities, substantial 
or other. Nothing was said about a general restriction of free compe- 
tition leading to a market control affecting price or supply. Although any 
treatment of those cases clearly indicated a control which discriminated 
between the would-be purchasers and sellers of the commodities, such 
control did not appear to be for the purposes of rigging the market, as 
such, in any way, but simply to embarrass the producers into recognizing 
the union. 

A year ago lawyers reading the previous three sentences would have 
asked: “Why should the Court have mentioned or stressed these factors 


» Loewe v. Lawlor (Danbury Hatters’ case), 208 U.S. 274 (1908); Duplex Printing Press 
Co. v. Deering, 254 U.S. 443 (1921); Bedford Cut Stone Co. v. Journeymen Stone Cutters’ 
Ass’n, 274 U.S. 37 (1927). 
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in its boycott opinions? Since the Sherman Act specifically applies to all 
restraints and says nothing about market controls, the control of prices or 
supplies, or discrimination as between would-be purchasers or sellers, why 
do you mention such things?” I would not have and did not mention 
them a year ago in an analysis I then wrote of the Sherman Act and its 
applications to union boycott activities.’ But Justice Stone said in the 
A pex case that these factors must be considered in aii labor cases arising 
under the Sherman Act, albeit they were not stressed in the three leading 
boycott cases. He added, however, that they need not play a prominent 
part in determining whether or not the act has been violated if the “‘neces- 
sary effect” of the activity in question is a “‘substantial’’ restraint on the 
general market for the commodities affected. Such a “substantial’’ re- 
straint, he remarked, was observable in each of the three boycott cases 
under discussion." Unfortunately, a careful reading of the reports indi- 
cates that the Court did not treat this as a necessary factor in its decisions 
of those cases.” 

Perhaps Justice Stone would have done better in the A pex case to have 
emphasized as the ratio decidendi of the three boycott cases the fact that 
the union activity resulted in discrimination as between would-be pur- 
chasers and sellers, thereby having on his side as a matter of record at 
least part of the Leather Workers’ case dictum which he featured in his 
opinion.’ This item in the dictum undoubtedly had reference to the boy- 
cott situations in the Loewe and Duplex cases, the Bedford case not yet 
having been decided at that time. His reluctance to rely heavily on this 


te Gregory, Labor’s Coercive Activities under the Sherman Act—The Apex Case, 7 Univ. 
Chi. L. Rev. 347 (1940). 


*t Apex Hosiery Co. v. Leader, 310 U.S. 469, 506 (1940). Mr. Justice Stone states: “It 
will be observed that in each of these cases [Loewe, Duplex, Bedford and Second Coronado} 
where the Act was held applicable to labor unions, the activities affecting interstate commerce 
were directed at control of the market and were so widespread as substantially to affect it.” 
It might be observed that he also read considerable into these cases which seems absent from 
them when he said that the activities “were directed at control of the market.” 


% Although it is apparent in the Loewe case that the Court could not have found evidence 
to support the conclusion that the fur hat market had been affected by the boycott, 
it did appear in the Duplex case that the complainant’s factory was one of only four such 
plants feeding national markets; and in the Bedford case there were allegations indicating 
that the stone setters’ boycott affected more than twenty quarries shipping about ten million 
dollars worth of cut stone annually into out-of-state markets. 


"3 265 U.S. 457, 476 (1924). This dictum reads as follows: “It is only when the intent or 
necessary effect upon such commerce in the article is to enable those preventing the manu- 
facture to monopolize the supply, control its price, or discriminate as between its would-be 
purchasers, that the unlawful interference for its manufacture can be said directly to burden 
interstate commerce.” 
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dictum was natural, however, in view of the result in the A pex case which 
he was attempting to rationalize. For he might have found it rather diffi- 
cult to explain satisfactorily that whereas the boycotts, by preventing the 
continued orders and sales (as well as shipments), obviously discriminated 
as between would-be purchasers and sellers, the refusal of the “strikers” 
in the A pex case to let the producer send out to the trade a million and a 
half pairs of finished stockings was not such a discrimination. And while 
the subject of inconsistencies is up, it might be well to point out that 
Justice Stone would have found it quite as difficult to satisfy the profession 
that, whereas the effect of the three boycotts was substantially to restrain 
the general market for fur hats, printing presses and cut stone, the effect 
of the Apex “strike” and its incidental activities was not substantially to 
restrain the general market for silk stockings. 


I 


With the boycott cases before us, it would be a pity not to discuss them 
in light of the often-cited Second Coronado case.4 The relation is not ob- 
vious, because the types of conduct involved seem different, the Coronado 
case being merely a strike for the closed shop and not a blow “directly at” 
interstate commerce. The effect of keeping Coronado coal from being 
shipped, however, was probably much the same on the general coal market 
as the effect of keeping Apex stockings from being shipped was on the 


general hosiery market. For that matter, these two effects on the coal 
and stocking markets, respectively, were no doubt much the same as the 
effects of the hat, press and stone boycotts. At least we have no reason 
(as a matter of record) to assume the contrary. Yet the Court in the First 
Coronado case™ suggested, and in the Second Coronado case accepted, proof 
of actual or subjective intent on the part of the strikers to keep Coronado 
coal out of a national market for the purpose of preventing it (non-union- 
mined coal) from competing in that market with union-mined (higher- 
cost) coal of other operators as tantamount to a violation of the Sher- 
man Act. 

At the same time it has never stipulated such proof of intent to affect 
competition in a national market as a prerequisite to recognizing a viola- 
tion of the act in the boycott cases. Why not? The answer made by those 
who like the result in the boycott cases is that the union boycotts obviously 
strike at, or deal with, interstate commerce. Unions achieved organiza- 

4 Note 5 supra and accompanying text. The boycott cases referred to are, of course, the 
Loewe, Duplex and Bedford cases. 

18 a59 U.S. 344, 408-9 (1922). 
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tional objectives through destroying interstate commerce in such a way 
that destruction of the commerce became their primary aim; whereas this 
is not so in the strike cases. Thus, the explanation goes, there is a vast 
difference between a mere strike that interferes with interstate commerce 
by stopping production and a boycott that by secondary pressure prevents 
would-be purchasers from buying and, hence, would-be sellers from selling 
in interstate commerce. I absolutely agree; but then I ask if the difference 
is just as vast when it appears that the strikers not only interfere with 
commerce by passively stopping production through cessation of work, 
but also deliberately prevent the shipment of completed goods intended 
for out-of-state markets, such prevention being purely a coercive pressure 
on the producer and not designed as a market control or interference with 
competition of any sort in any way. The answer to this question is, of 
course, not clear; certainly the producer and his customers in the latter 
case might have difficulty in appreciating the difference. Of course, it can 
be said by the still-skeptical supporters of the Court’s precedents that in 
the boycott cases the would-be purchasers are prevented from selling, so 
that ordering and solicitation of orders has now become futile. The object 
of their reply is, apparently, that while a strike or seizure, even where it 
prevents shipment of already produced goods, is a coercion only on one 
person, the boycott in its ordinary form involves another person and hence 
interferes with commercial relations, becoming virtually a “restraint of 
trade.’’** My only answer is that if they think this proves anything, how 
much good do they think it would have done the customers of Coronado 
or Apex to submit orders or to press for delivery on placed orders or for 
the two producers in question to have solicited orders during the periods 
their businesses were in control of the unions? 

The idea I mean to convey in the previous paragraph appears briefly in 
the following sentences: The conduct of strikers, or of those who seize a 
plant, for the purpose of preventing its output from entering a national 
market, as distinguished from the purpose of merely preventing operation 

*6 They do not distinguish between the boycott as it actually arose in the Bedford case, and 
the converse of that situation. Suppose that the employees of the Bedford Cut Stone Co. in 
Indiana were already unionized, and that the union was interested in organizing the non-union 
stone setters of certain general contractors in Colorado. If they refused to work at the union- 
ized quarry on stone destined for the non-union general contractor in Colorado, it is said that 
such a case is no different from the Bedford case as it actually arose. But it is not so easy 
under such circumstances to see how the purchase by an out-of-state third party has been 
much more drastically affected than it would have been in a situation like the Apex case where 
the “strikers” refuse to allow already produced goods to be shipped. Each is an instance of 


organizational coercion, the only defensible difference being that between forbidding a sale 
and forbidding the consummation of a sale. 
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in order to embarrass the owner into compliance with a union demand, 
may not be an interference with a “market” in any sense of that term. 
Personally I don’t believe it is. But I think it is just as much an inter- 
ference with a “market” as a boycott is, be it a labor or a consumption 
boycott. Hence, my conclusion is that neither a strike, with or without 
deliberate forcible prevention of shipments, nor a boycott, so long as the 
one or the other is aimed merely at achieving some legitimate union end 
such as wages and hours or organization, occasions a violation of the 
Sherman Act in the sense indicated by Mr. Justice Stone. 


Ill 


The trump card of the still-skeptical lawyer at this point is probably 
that the Second Coronado case is bad, anyway—that it never should have 
been decided and that it introduced an element of confusion into the ad- 
ministration of the Sherman Act by making liability contingent on the 
proof of actual or subjective intent on the part of the strikers to restrain 
competition in a national market. But advancement of this argument has 
adroitly removed the arguer from the former role of supporting the Court’s 
earlier decisions to that of supporting only the boycott decisions. Now, 
however much one may sympathize with this position, Supreme Court 
precedents cannot be lightly disregarded merely because they do not fit 
into a nice scheme. Instead of just calling the case “wrong,” one should 
try to understand its place in a subtly-woven fabric of policy, particularly 
in view of the Court’s complete re-affirmation of the Second Coronado 
case in the A pex decision itself. This factor is not thrown out by one who 
really wishes to find out where the Court is heading; for it may be an 
extremely important clue in the determination of an ultimate judicial 
position to be assumed by a group of Justices who themselves are not 
exactly sure of their destination. 

Why did the Court take the position it assumed in the Coronado cases? 
The answer can only be guessed; but inquiry may go far toward narrowing 
the area of speculation. The Court was dealing with a statute that was 
vague enough to have justified its discard as unconstitutional for that 
reason. The Court chose, however, to try to make some sense out of it. 
Unimpressed by the few state court decisions in 1908 recognizing the 
legality of labor and other boycotts and having no independent love of 
such activities, the Court did not hesitate to treat the boycott in the Dan- 
bury Hatters’ case as an illegal restraint on interstate commerce as soon 
as it was satisfied that Congress had intended to apply the Sherman Act 
to labor combinations. The restraint was obvious and boycotts—especial- 
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ly organizational labor boycotts—were unpopular. Contemporary de- 
cisions indicate that the Court did not like the spread of federated union 
organization—itself a threat to national markets through monopoly of 
labor and stabilization of production costs at a high level—although ap- 
parently little thought was given to the matter, probably because more 
seemed unnecessary. It now seems clear that the Court furthermore be- 
lieved to be identical any interference with interstate commerce (1) as an 
act sufficient to justify the exercise of federal power or assumption of 
jurisdiction, and (2) as an act unlawful according to the terms of the stat- 
ute in question. Nothing in the next labor decision—the Duplex case— 
affected this position; the only new feature of that action was the disposal 
of Sections 6 and 20 of the Clayton Act."’ 

Shortly thereafter, however, the Court had to deal with the Coronado 
case. For the first time it probably perceived a glimmering distinction 
between such an interference with interstate commerce as warranted the 
assumption of federal jurisdiction to regulate and such an interference as 
constituted an illegal restraint under the Sherman Act. Nothing had hap- 
pened which would lead one to believe that Chief Justice Taft’s court was 
any more favorably disposed toward widespread federated union organi- 
zation than was Chief Justice Fuller’s. Congress had double-crossed the 
unions in 1914 and the Court had helped to make this apparent in 1921." 
Failure of the great steel strike at the opening of the twenties and public 
opinion at that time give some indication that the unions were not very 
strong politically. Yet the Court could not declare a strike, as such, even 
at a plant engaged in production for national markets, to be a violation 
of the Sherman Act merely because it kept goods out of interstate com- 
merce through enforced cessation of operations. If it did so in this case, 
even if it were a strike for the closed union shop, it would have to do it 
with all strikes having a similar effect on commerce—including those for 
wages and hours—unless it arbitrarily held that organizational strikes 
were bad as its reason for doing otherwise. But such frankness was im- 
politic even as far back as twenty years ago. 

*7 38 Stat. 730 (1914), 15 U.S.C.A. § 12 (1927). The Clayton Act, hailed by Samuel Gom- 


pers as labor’s Magna Charta, proved to be a boomerang. Note 18 infra; see also Sharp and 
Gregory, Social Change and Labor Law 124-25 (1939). 

8 No attempt is made here to discuss whether or not Congress intended the Sherman Act to 
apply to situations involving labor. See the early chapters of Berman, Labor and the Sherman 
Act (1930); Boudin, The Sherman Act and Labor Disputes, 39 Col. L. Rev. 1283 (1939) 
and 40 Col. L. Rev. 14 (1940); Shulman, Labor and the Anti-trust Laws, 34 Ill. L. Rev. 769 
(1940). To quell union demands, Congress passed the Clayton Act in 1914. In Duplex Print- 
ing Press Co. v. Deering, 254 U.S. 443 (1921), the Court held that Sections 6 and 20 of the 
Clayton Act merely re-enacted the common law as everyone understood it to be. 
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At the same time the Court realized that if it could find a purpose or aim 
on the part of the strikers to restrain interstate commerce, particularly of a 
sort which would not be likely to occur in relatively desirable strikes for 
wages and hours, no “jurisdictional incident” would be necessary to rec- 
ognize a violation under the act. Asa clue to the finding of such a purpose 
or aim, the Court suggested proof that the strike was intended to unionize 
the Coronado mine in order thereby to keep non-union-mined coal from 
entering a national market and from competing therein with union-mined 
coal.*? For it was a matter of common knowledge that the United Mine 
Workers had to protect organized mines from non-union competition or 
lose the principal advantages it had gained in unionized mines. And no 
matter how much it may offend union partisans, this idea of the Court’s to 
protect national markets from the wholesale restraint which universal 
unionism threatened to impose by eliminating from national trade such 
an important competitive factor as free non-union enterprise cannot be 
lightly dismissed. In the early twenties people were by no means con- 
vinced as they seem to be today that labor unionism was going to become 
universally organized in federated systems which could stabilize such an 
important cost item as wages throughout industry. Nor did they believe 
that union control over an important competitive factor in national mar- 
kets was necessarily an inseparable feature of unionism itself as the pres- 
ent Supreme Court apparently thinks it is. If the Court had been taxed 
with this argument twenty years ago, its reply would have undoubtedly 
been: “Then so much the worse for labor unionism!” At any rate, I be- 
lieve the Court knew what it wanted and I shall try to show how it went 
about achieving its objective. 

For a different purpose the Court had already held that the mining was 
a local affair ;?° and that would relieve the Court from having to hold illegal 
the prevention of continued interstate commerce incidentally occurring as 
a consequence of the stoppage of production caused by the mere cessation 
from work. Therefore, it would not have to hold that the union had vio- 
lated the act unless the plaintiff could virtually prove a “conspiracy” to 
restrain competition in a national market. And if this “conspiracy” were 
proved, no actual physical restraint would be necessary to establish a vio- 
lation.“ But this idea of the Court’s in the First Coronado case has never 
become more than mere dictum. The coal company’s counsel found evi- 


19 Compare note 13 supra. 
20 Hammer v. Dagenhart, 247 U.S. 251 (1918). 


2* Compare the extended discussion of Douglas, J., in note 59 to his opinion in the Socony- 
Vacuum case. United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 224 n. 59 (1940). 
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dence of intent to do something more than ultimately affect the nature 
of competition in the national market by unionizing the Coronado mines; 
evidence was presented indicating that the unionists intended by the 
strike to keep all Coronado coal presently out of the market, not merely 
as a means of embarrassing the mine owner into unionizing, but to keep 
his output from entering national markets at all, so that it would not com- 
pete with union-mined coal until union terms were met.” This evidence 
that the union, by its strike and its destruction of coal cars and tipples, 
was not just trying to stop operations for organizational purposes, but 
was also trying to keep coal out of the market, must have made the Court 
feel that the situation was not much different from the boycott cases— 
entirely aside from the subjective intent of the unionists to prevent com- 
petition by non-union coal with union-mined coal. The difference was es- 
sentially a difference between a situation where strikers sit on a supply of 
already-manufactured goods and say: “You can’t ship these until you 
organize”; and a situation where an employee in another state says to his 
















































: employer (a would-be purchaser): “If you buy and propose to use a ship- 
l ment of goods from producer X, I and my fellow unionists won’t work 
° for you.” The practical result in either case is the same, aside from the 
. proof of subjective intent to affect a general market. The only difficulty in 
» thus comparing the strike and boycott cases is that in the former the prac- 
d tical effect of interference with commerce which inevitably accompanies 
y any effective strike in a plant producing for national markets may easily 
- be mistaken for a deliberate keeping of goods out of interstate commerce 
t by application of the legal rule that one is presumed to intend the conse- 
quences of acts deliberately performed.” Therefore it would be desirable 
iS in all strike or seizure cases, before a violation could be shown (if, indeed, 
al one ever can be shown hereafter), to require either proof of subjective in- 
is tent that the unionists are holding up operations in order to keep products 
mn out of interstate markets, or objective proof that the unionists will not 
D- allow completed goods to enter interstate markets. The first alternative 
to requires proof almost impossible to furnish unless counsel is lucky enough 
re to find a traitor among the union leaders; and the second requires proof 
” substantially of the sort offered by plaintiff’s counsel in the A pex case and 
- thought insufficient by the Court. 
ri- 









2 This evidence is related in the report of the Second Coronado case, 268 U.S. 295, 302 
(1925), and its effect is summed up and interpreted by the Court on page 310. 





23 The Court made it amply clear in its opinions in the First and Second Coronado cases, 
and in the Leather Workers’ case, that it did not infer the intent deliberately to keep goods out 
of interstate commerce by application of this rule. 
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In criticism of what I have just said, however, it might be argued that 
I have made it appear that while a strike among production employees 
cannot occasion a violation of the Sherman Act through interfering with 
commerce by stopping production, a strike among the shipping employees 
would inevitably have this effect. But this is not what I have said. Rath- 
er, I have meant to indicate that any interference by anyone, employees 
or outsiders, with either production or shipment, intended to eliminate 
the plant in question as a unit contributing, in any way, its products 
to national markets, is different from an interference by the same group 
with continued production designed merely to force the producer into 
complying with a union’s demands. This is, of course, a thin distinction, 
and I am not enthusiastic in its support. At the same time I think it quite 
necessary, for reasons already stated, that it should be made as long as 
there is any likelihood that the Court will continue to lend full force to 
the boycott cases after having established its position in the A pex case. 


IV 


From the foregoing it may be supposed that I think the Apex case was 
incorrectly decided. This is mot my position, because I do not presume to 
understand the policies being developed by the present Court. But I do 
believe that the A pex case is absolutely inconsistent with the three boycott 
cases—Loewe, Duplex and Bedford—and with the Second Coronado case— 
assuming that I am correct in my belief that proof in this last case of sub- 
jective intent to restrain competition in a national market became un- 
necessary when it appeared that the strikers were deliberately trying to 
keep Coronado coal out of a national market for any purpose. The evi- 
dence was clear in the Apex case that the strikers refused to allow the 
shipment of a million and a half pairs of stockings already packed for inter- 
state commerce. If this was not just as much an interference with inter- 
state commerce as anything that happened in the three boycott cases, 
then practical reason, if any, has forsaken me. In other words, I am con- 
vinced that if the Apex case had arisen, say, eight or ten years ago, the 
Supreme Court of that time would certainly have decided it differently. 
Mr. Justice Hughes dissenting in the A pex case points out that the intent 
in the Second Coronado case to control competition in a national market 
was unnecessary to the decision in view of the new evidence that the strik- 
ers were undertaking to keep Coronado coal out of interstate commerce.” 

24 Compare the remarks of the Chief Justice where he says, “. . . . whether the purpose was 


to maintain unionization in other States, or within the same State, would not seem material.” 
Apex Hosiery Co. v. Leader, 310 U.S. 469, 524 (1940). 
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He quoted from that case: “But when the intent of those unlawfully pre- 
venting the manufacture or production is shown to be to restrain or control 
the supply entering and moving in interstate commerce, or the price of it 
in interstate markets, their action is a direct violation of the Anti-Trust 
Act.”*5 Later he remarked: “This Court has never heretofore decided 
that a direct and intentional obstruction or prevention of shipment of 
goods in interstate commerce was not a violation of the Sherman Act.” 
And I believe that the Chief Justice’s views are a far more accurate indi- 
cation of what the Court would have decided a few years ago than are, 
say, Justice Stone’s. For the Court was not then obsessed with this notion 
of protecting “freedom of competition in a national market,” and ad- 
dressed itself to the protection of interstate commerce within the cur- 
rently accepted meaning of that term. Furthermore, treating the inter- 
ference in the A pex case as a violation of the act would not have had the 
same results as so treating the interference in the Leather Workers’ case.*® 
For the effectiveness of strikes can and should be made to depend only 
upon the economic embarrassment caused by stoppage of production and 
not upon the deliberate restraint of possible continued commercial rela- 
tions with others. 


Vv 


By way of approaching a general consideration of what the A pex case 


means and of what the Court’s present and future position on labor under 
the Sherman Act may be, it is necessary to consider some of the cases 
under discussion from what may be called a “jurisdictional point of view” 
before we consider the “real” general purpose of Congress in the Sherman 
Act, according to the social philosophy of the present Court. Since the 
decision in NLRB v. Jones & Laughlin Steel Corp.?’ it is “clear’’ that 
Congress has power under the commerce clause to legislate with refer- 
ence to local strikes and other union activities which affect what is called 
interstate commerce. In other words, Congress has power to regulate the 
local employment affairs of any industry engaged in producing for na- 
tional markets, so that labor troubles at such plants will not tend to affect 
interstate commerce by holding up production and, hence, the fulfillment 
of commercial relations. Now this is just a new phase of the same old 
transportational concept of “commerce among the states” which the 


25 Ibid., quoting from 268 U.S. 295, 310 (1925). 


26 In the Leather Workers’ case, the Court points out that the strikers “did nothing which 
in any way interfered with the interstate transportation or sales of the complainants’ prod- 
ucts.” 265 U.S. 457, 471 (1924). 


27 301 U.S. 1 (1937). 
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Court has always adhered to; and, although the sound is not quite so 
clear, one with sharp ears can still hear the wheels clicking as they cross 
interstate boundaries. But it is a phase which had no currency until 1937; 
and we are therefore entitled to assume that Congress did not have it in 
mind when the Sherman Act was passed. Hence it seems fair to assume 
that the Court should not now use the Sherman Act to hold illegal any 
labor union activities tending to affect interstate commerce in any way, 
merely because such effect warrants the exercise of federal power if Con- 
gress wishes to prevent it. In other words, the profession should use great 
care not to identify effects on commerce sufficient to justify federal jurisdic- 
tion with violations of the Sherman Act. For Congress intended the Sher- 
man Act for one purpose and the Wagner Act* for a far different one. 

Congress designed the Sherman Act for the purpose of protecting inter- 
state markets from restraints on free competition involving controls of 
supply and price as well as discrimination as between would-be purchasers 
and sellers. The Wagner Act was enacted for the purpose of protecting 
interstate transportation (or commerce) from being held up by local 
strikes and labor troubles directly traceable to the anti-union policies of 
producers for national markets. Therefore it would be a perversion of the 
Sherman Act to use it against a union striking for wages and hours or for 
the closed shop, merely because the Court has agreed with Congress in 
connection with the Wagner Act that the interference with continued in- 
terstate commerce resulting from cessation of operations is harmful to the 
national economy and can be corrected by federal legislation. Indeed, the 
Wagner Act expressly provides that such strikes may still be called; but 
its general purpose remains: by salutary pressure on recalcitrant employ- 
ers to correct the conditions leading to a recurrence of such strikes. 

This does not mean, however, if a complete picture of Congress’ purpose 
in the Sherman Act can be stated, that any union activity offending this 
purpose should not therefore be declared unlawful, regardless of the pres- 
ence or absence of conduct which bears a physical relationship to interstate 
transportation. By parity of reasoning, unless the union activity in ques- 
tion does offend the agreed purpose of the Sherman Act, it should not be 
declared illegal under that act no matter how obviously it interferes with 
interstate transportation or commerce, if the latter word be preferred. 
For instance, in the Brims case*® the only union activity was a promise to 
refuse to work for any building contractor using non-union made wood 
trim. And in the Second Coronado case the only feature differentiating it 


28 49 Stat. 449 (1935), 29 U.S.C.A. § 151 (Supp. 1940). 
29 Note 8 supra and accompanying text. 
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from the First Coronado and the Leather Workers’ cases was proof that 
the union activity was for the purpose of keeping the coal from competing 
in a national market with union-mined coal. Thus on such ephemeral 
items as a promise and an intent is the application of the Sherman Act 
made to depend and mot just upon physical interference with the move- 
ment of goods. At the same time it should be recognized that occurrences 
such as those in the First Coronado and Leather Workers’ cases are the 
kinds of situations the Wagner Act is designed to prevent; yet that act 
does not set up a sanction against the strike, but against the employers 
whose anti-union inclinations lead labor to strike. 

To return to the three boycott cases, I fear that lawyers who believe 
that these obvious restraints on interstate commerce are clearly illegal 
under the Sherman Act, while the obvious restraint on interstate com- 
merce occurring in the A pex case is not, have fallen into the very pitfall 
against which I have just issued a warning. They have, in brief, confused 
the jurisdictional factor—the interference with commerce which perhaps 
too vividly portrays the justification for federal intervention—with the 
actual intervention which Congress intended to embark upon in the Sher- 
man Act. This identification is natural and was practiced by the Court in 
all three of the boycott cases. It is odd, therefore, that it did not perceive 
the similarity between these cases and the prevention of shipment in the 
Apex case. But perhaps even the Supreme Court was misled by the “‘vast 
difference’ between the effects of the boycotts on the one hand and of the 
Apex “strike” or seizure on the other. Internal evidence indicating that 
the Court was not altogether misled is the attempt to pass the three boy- 
cott cases off as instances of “substantial restraint”*° on the “general 
market” for fur hats, printing presses and cut stone, although there is no 
evidence of such restraints in the reports of those cases, and it is perfectly 
clear that the Court in those cases depended upon no such notion in 
reaching its decisions. Still, if the Court could establish this idea and could 
thus distinguish the stoppages of commerce in the boycott cases from that 
in the A pex case, it avoided having to decide for the plaintiff in the A pex 
case because of analogous precedents. 

But if this is a true picture of the Court’s tactics, it has climbed out of 
one hole only to enter another, unless it throws logic to the winds. First, 
let me assume that the Court did not arrive at its conclusion in the A pex 
case by rational deduction from precedents. It seems clear that the Court 
reached its result on extra-judicial considerations of policy not found on 
any printed page and not existing when the boycott cases were decided. 


3° Note 11 supra. 
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In fact, a majority of the present Court feels far differently about labor 
unions and their activities than did the incumbents of the Court prior to 
and including the time of the Bedford decision, saving, of course, Holmes, 
Brandeis and Stone himself.** Everybody knows this, and it might as well 
be taken into account as a factor in this argument. Having reached the 
result in the A pex case, the Court had to agree upon some explanation of 
this decision which would seem in accordance with established law, in- 
cluding its own precedents. Why, then, did the Court reaffirm the boy- 
cott cases so enthusiastically as still current law and at the same time in- 
troduce the seeming requirement of “‘substantial’’ restraint on the general 
market for the commodities concerned, if it intends in the future to hold 
labor boycotts of this general type to be violations of the Sherman Act? 
For everyone knows that “substantial effect” on the general market does 
not accompany these boycotts, at least in the mine-run of cases, and coun- 
sel for the labor unions are already so arguing in the lower federal courts 
with tolerable success. Personally, I cannot tell whether by this device 
the Court wanted to pay lip-service to the boycott cases as precedents 
and at the same time practically get rid of them; or whether it intends in 
the future to follow these precedents and to declare all similar boycotts to 
be violations of the Sherman Act. If the former alternative is true, it is a 
pity that the Court could not openly have overruled the boycott cases on 
the ground that they were instances of organizational pressure essentially 
no different from the prevention of shipment of already produced goods 
in the A pex case and were, similarly, not attempts or conspiracies to affect 
in any way the general market in the commodities concerned. Overruling 
these precedents “‘in effect” by refusing in the future to recognize “‘sub- 
stantial” restraints on the general market in boycott cases would be an 
artificial recourse. Judge Learned Hand’s ironical bow to this notion of 
“substantial effect’ on the general market in a recent labor boycott case, 
United States v. Gold,* certainly justifies this prediction. And if the Court 
occasionally does recognize “substantial’’ restraints, say, in a nation-wide 
boycott against the General Motors products which, because of the size 
of the producer, would undoubtedly be reflected in such market condi- 
tions as price and supply, the Court would be open to the accusation that 
it was administering the Sherman Act only for the protection of large pro- 
ducers. 

On the other hand, if the Court does follow the three boycott cases to 


3* Justice Stone concurred specially in the Bedford case in 1927; Justices Holmes and Bran- 
deis dissented. 
# 115 F. (2d) 236 (C.C.A. 2d 1940). 
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the letter and forgets about this “substantial” restraint feature which is 
not present in those cases, anyway, it will have abandoned logic and will 
have exposed itself to the accusation of inconsistency until it overrules 
the Apex case and re-defines just what it means when it says that the 
Sherman Act was intended only to protect national markets, as such. Its 
only “logical’’ way out of such an inconsistency with the A pex result is to 
declare that there is a difference between strikers sitting on already pro- 
duced goods to prevent shipment to consignees and strikers who refuse to 
work for an employer if he purchases and offers to use goods from a speci- 
fied producer in another state. 































VI 


Some years ago in his Bedford dissent,** Justice Brandeis expounded 
an arresting notion concerning the application of the Sherman Act to the 
tactics of organized labor. This point of view has now become extremely 
important to understand, not only because Assistant Attorney-General 
Arnold has gone out of his way to incorporate it as part of his policy 
toward union activities,34 but also because it has become a dominant 
consideration in the political and social atmosphere of the times. Bran- 
deis thought it a mistake to declare organizational boycotts to be viola- 
tions of the Sherman Act merely: because they involved restraints upon 
the interstate commerce of a non-union producer and of his out-of-state 
customers. I feel certain that his attitude was prompted by the same 
considerations which have led the present Court in the A pex case to de- 
cide that the seizure of the Apex plant and the prevention of shipments 
of hosiery did not constitute a violation of the act. With the support 
of a few state supreme courts and many economists and lawyers, 
Brandeis asserted that the labor secondary boycott is just as lawful as 
the strike, whether it be used as a bargaining or as an organizational de- 
vice. He pointed out that, like the strike, the boycott was merely an or- 
ganized refusal to deal with another, except upon stated terms. A con- 
sumption boycott, such as that in the Loewe case, is a special type of re- 
fusal to deal, that is, a refusal to purchase. A labor boycott, such as that 
in the Bedford case, is likewise a special type of refusal to deal, that is, a 
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’ refusal to work. Such boycotts are, on the whole, much more peaceful than 
strikes and they are certainly more effective as an organizing device. In- 

. deed, they are frequently the only practicable device for organizing some 






33 274 U.S. 37, 56 (1927). 


34 For a brief summary of this policy, see Arnold, The Bottlenecks of Business c. x1, 
especially at 249-53 (1940). 
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units of industry in situations where strikes or picket lines would be futile; 
and they are peculiarly valuable for this very reason in organizing large 
plants, the output of which is not bought locally. By declaring this or- 
ganizational device to be unlawful under the Sherman Act, Brandeis 
feared that the Supreme Court was virtually depriving the unions of the 
right to press organization into new fields in much the same way as it 
would have been depriving the unions of the right to strike for hours and 
wages had it decided differently in the First Coronado and Leather Workers’ 
cases. 

It is noteworthy that Brandeis agreed with the balance of the Court in 
the Second Coronado and the Brims cases. Perhaps a safe inference from 
this fact is that he regarded the Sherman Act as a sanction devised to pro- 
tect national markets from the imposition of competitive restraints on it 
as such and that he regarded the interferences with interstate commerce 
caused by the boycotts to be merely “incidental” and “indirect” in pre- 
cisely the same sense that the majority of the Court so regarded the con- 
ceded restraints on interstate commerce occurring in the First Coronado 
and Leather Workers’ cases. As I said above, the only distinction between 
the two type situations was that the boycotts were more obviously re- 
straints; but the majority of the Court was misled by this obviousness into 
confusing the kind of restraint that warranted federal jurisdiction to regu- 
late with the character of restraint the Sherman Act was designed to pre- 
vent; whereas Brandeis keenly perceived that this was only a difference of 
degree and not a real distinction at all. And the Retail Lumber Dealers’ 
case,** on which Stone depended so much in the A pex case, is distinguish- 
able from the boycott cases because there the record showed that the as- 
sociation was attempting to control local markets as the “natural” monop- 
olies of retailers and to exclude the competition of non-members. 

A possible weakness with Brandeis’ position as I have hypothetically 
developed it is its exposure to a kind of dialectical transposition. It may 
be said that in the Leather Workers’ case the strike did cause an interfer- 
ence with interstate commerce but that, since strikes are an accepted form 
of union activity, the otherwise illegal restraint must be accepted as an in- 
cident of justifiable conduct. This may appropriately be called the argu- 
ment of “justification.” The reason, then, why boycotts causing restraints 
on interstate commerce are declared illegal under the act is that they are 
not an accepted form of legitimate union activity and are, therefore, not 
“justifiable.” But this argument may not carry much weight in 1941 be- 
cause most of our liberal judges probably feel the way Brandeis does about 

38 Eastern States Retail Lumber Dealers’ Ass’n v. United States, 234 U.S. 600 (1914). 
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union organizational boycotts and they are likely to assume the position 
that since each technique—the strike and the boycott—is a “‘justifiable”’ 
organizing device, then each may be used with impunity as far as the 
Sherman Act is concerned, unless, of course, its use precipitates a ‘“‘sub- 
stantial” restraint of the general market—which practically means an al- 
most completely unrestricted scope for union organizational activities 
against national industries. For it can be proved without much difficulty 
that a federated union’s interest in organizing a plant by boycotting its 
products in other states is just as real as the interest of a group of em- 
ployees, or of the same federated union, for that matter, seeking to or- 
ganize the same plant by strike or seizure.* 


Vil 


Mr. Arnold’s statement of policy in proceeding against the activities of 
labor unions is to some extent a shrewd forecast of the direction in which 
the Court appears to be going. Unlike the Court, he is not bound to fol- 
low, to “distinguish” or to overrule any institutional precedents. Nor does 
the Assistant Attorney-General have to worry about the kinds of cases 
which private litigants may press under claims for injunctions or triple 
damages. He may guess which way the wind, political or social, is blowing 
and chart his course accordingly. It seems more than coincidence or whim 
that he has adopted the views of Justice Brandeis as part of his policy. 
Although he has never said as much, it looks as if he had surmised that the 
administration, and perhaps the present Court, favors the view that the 
organizational activities of labor unions should be immune from attack 
unless it appears that such activities are aimed not so much at “legiti- 
mate” organizational activities as at control of commodities markets. 
And if this analysis is correct, it looks as if the purpose and aim of union 


36 By now it is acknowledged by progressive courts that a union may follow a non-union- 
made product into the hands of those who intend to use the commodity as a means of further- 
ing their own enterprises. This proposition has reference not only to the “community of inter- 
est” existing among different branches of a federated union to further the making and using 
of certain products with the assistance of union labor, but also has reference to the “unity of 
interest” existing between a non-union producer and one who uses or sells the non-union 
products in furtherance of the latter’s own enterprise and to give him an advantage over his 
competitors who purchase only union-made products. This “unity of interest,” most graphi- 
cally set forth in recent years by the New York Court of Appeals in Goldfinger v. Feintuch, 
276 N.Y. 281, 11 N.E. (2d) g10 (1937), is such as to render the enterpriser dealing in the non- 
union product—at least for most practical purposes—just as “unfair” to organized labor as is 
the non-union producer himself. For a further discussion of this point, see 8 Univ. Chi. L. Rev. 
356 (1941), noting People v. Muller, 174 Misc. 872, 21 N.Y.S. (2d) 1003 (S. Ct. 1940). 
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activities affecting interstate commerce may be the Court’s focal point of 
inquiry in its future administration of the Sherman Act in the labor field. 
This does not imply, of course, that the Court may not ever treat labor 
boycotts affecting interstate commerce as violations of the Sherman Act. 
It merely signifies that the Court may not treat some labor union boycotts 
as violations, namely, those concerned only with organization such as the 
Loewe, Duplex and Bedford cases. It means by implication that the Court 
will treat as violations of the Sherman Act other labor union boycotts hav- 
ing immediate effects on the market identical to the ones just mentioned, 
and in addition, those designed to keep certain types of commodities per- 
manently out of the market (not because they are non-union-made but 
because they are innovations tending to upset vested union interests). 
Since the aim of such boycotts is destruction of the market for products 
beneficial to consumers, it will not be difficult to establish their illegality 
under Justice Stone’s “protection of the market”’ criterion. 

But Mr. Arnold’s program is more extensive than protection of the 
market as such. He believes that by indictment he may prevent specific 
union practices which he thinks harmful to national economy. However, 
it is difficult to see how some of these practices—like jurisdictional dis- 
putes, whether between two craft unions*’ or between rival federated un- 
ions—can be said to affect national markets any more seriously than the 
usual self-help coercive organizational tactics. Perhaps Mr. Arnold ex- 
pects the Court to draw the distinction between “justifiable” and “un- 
justifiable” union practices adverted to above. Under this approach, con- 
ceding that all such practices do interfere with and restrain interstate 
commerce, he might assume that the Court would declare unlawful those 
union activities which even Justice Brandeis would hesitate to defend. 
Such an assumption perhaps suggests the amusing spectacle of trying to 
explain the “justification” for the lawless invasion of the Apex plant and 
destruction of its property. But the drawback to such expectations is the 
present Court’s avowed policy to use the Sherman Act only for the pro- 
tection of national markets, as such, whatever that might mean. To use 
it as Mr. Arnold has hypothetically been made to suggest in this article 
would be to abandon the “protection of market” criterion and to assume 
the function of policing interstate commerce, a task which the Court in 
the A pex case most emphatically said it would not undertake in the name 
of the Sherman Act. 


37 See particularly United States v. Hutcheson, 32 F. Supp. 600 (Mo. 1940), probable juris- 


diction noted, 310 U.S. 609 (1940); argued before the Supreme Court on December 10, 1940. 
9 U.S.L.Week 3154 (1940). 
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VIII 

It is high time for us to determine, if possible, just what is the Court’s 
present policy toward the activities of labor unions under the Sherman 
Act in the light of the Apex case. Justice Stone, in describing the scope of 
the act, says: “The end sought was the prevention of restraints to free 
competition in business and commercial transactions which tended to re- 
strict production, raise prices or otherwise control the market to the detri- 
ment of purchasers or consumers of goods and services.’’** He repeatedly 
stresses the purpose to maintain freedom of competition, remarking, vari- 
ously, that “some form of restraint of commercial competition has been 
the sine qua non to the condemnation of contracts, combinations or con- 
spiracies” under the act and that the restraints prohibited were “only 
those which are so substantial as to affect market prices . . . . or otherwise 
to deprive purchasers or consumers of the advantages which they derive 
from free competition.”® In addition he makes it clear that the Supreme 
Court has never applied the act ‘“‘as a means of policing interstate trans- 
portation” and goes on in the same sentence to state the issue of the A pex 
case to be “whether a conspiracy of strikers in a labor dispute to stop the 
operation of the employers’ factory in order to enforce their demands 
against the employer’”’ is the sort of thing at which the act is aimed “even 
though .. . . the only effect on trade or commerce was to prevent sub- 
stantial shipments interstate by the employer”*°—a most dubious char- 
acterization of the evidence. 

The present Court’s concern for freedom of competition in national 
markets is patent; but it is no more obvious than its lack of concern for 
obstructions or interferences to interstate transportation in contradis- 
tinction to marketing. The vice of fictional terms like “freedom of compe- 
tition” and “‘market” is that they have no precise meaning and may as- 
sume different significances in different contexts. But whatever it means 
by “freedom of competition” in “national markets,” it is perfectly clear 
that in the Apex case the Court for the first time has taken the position 
that the wholesale restriction of competition in national markets involved 
in activities of a federated labor union has the unqualified approval of the 
Government. This means that from now on the unions, by establishing the 
universal closed shop in national industries, may use their collective-bar- 
gaining power to impose a fixed-wage system throughout each industry, 

3 310 U.S. 469, 500 (1940). 


39 Tbid., at soo-1, citing, inter alia, Appalachian Coals, Inc. v. United States, 288 U.S. 
344, 360 (1933). 
4° Tbid., at 487. 
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thereby eliminating one of the most important competitive factors in mod- 
ern industrial and commercial life." The economic results of such a position 
may possibly be to discourage competition among existing units of pro- 
duction, freezing costs at a relatively high level and cutting down the 
amount of goods produced because of the high labor costs. Another possi- 
ble consequence is the relative unlikelihood of new enterprise as a means of 
affording some sort of competition in national markets. The previous 
statement is concededly hypothetical; yet that part of it dealing with the 
union desire to stabilize wage conditions throughout national industries is 
certainly true. This desire, as every student of labor problems is aware, 
has become a necessity, since labor unionism as a device for securing ad- 
vantages to its members cannot stand non-union or free competition and 
continue to exist. And it is equally clear that, broadly speaking, unionized 
producers cannot stand the competition of non-union producers and con- 
tinue to remain solvent, unless they break with the unions. Now from 
this we may infer that federated unionism and its drive to eliminate the 
competition of non-union products from national markets has a great deal 
to do with control of prices; and if output declines with rising costs, supply 
in national markets is likely to suffer. Yet the Supreme Court, while ex- 
pounding the Sherman Act as the bulwark of free competition in national 
markets, frankly concedes that the unions may carry out their anti-com- 
petition economic program to the full. The legal profession is, therefore, 
naturally puzzled over the meaning of Justice Stone’s language concerning 
market protection in the A pex case. 

How the Court happened to arrive at a position so far removed from 
that set forth by Chief Justice Taft in the First Coronado case is hard to 
say. The passage of years, with general changes of economic and social 
thought, together with the greatly increased political power of organized 
labor and with genuinely different judicial conceptions of the originally 
intended application of the Sherman Act to labor unions, have no doubt 
had something to do with it. But the Court’s formal method of embracing 
this position leads one to suspect that Section 6 of the Clayton Act is not 
as dead as it was thought to have been after the Duplex case. Justice 
Stone acknowledged this new position in the A pex case with the following 
sentences (shortly after having quoted Section 6 of the Clayton Act): 
“Since, in order to render a labor combination effective it must eliminate 

4 This is not meant to imply, of course, that the Supreme Court would formerly have re- 
garded such a union agreement as unlawful under the Sherman Act unless, perhaps, the cir- 


cumstances were similar to those which the Court in the Coronado case said would lead to a 
violation of the act. 
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the competition from non-union made goods, . . . . an elimination of price 
competition based on differences in labor standards is the objective of any 
national labor organization. But this effect on competition has not been 
considered to be the kind of curtailment of price competition prohibited 
by the Sherman Act.” It seems likely that the Court defines labor un- 
ions as organizations, the normal objectives of which are to do whatever 
is necessary for their economic survival, and then reasons that Congress, 
having accepted labor unions in Section 6 of the Clayton Act, has also ac- 
cepted the inseparable attributes of the unions as part of them. Chief 
Justice Taft’s court certainly did not do so; but in his time it is clear that 
the federal courts did not look upon unions as organizations whose legiti- 
mate function was to restrain competition in any way. 

Justice Stone did drop a footnote* indicating that Congress in the 
Wagner Act had apparently approved the universal closed union shop 
throughout national industries and hence had by implication approved 
the elimination of non-union competition which is one of the primary ob- 
jectives of universal organization. And it is hard to deny the force of this 
implication if, indeed, it be clear that Congress had envisaged universal 
closed shop organizations under the act. Certainly Congress must have 
realized that the then existing national federated unions would press for 
recognition under the act and would try to use it for extending organiza- 
tion. But it is clear in the Wagner Act that Congress also intended to 
leave all questions of organization ultimately up to the employees in par- 
ticular bargaining units of industry. In view of the allowances made in 
the act for independent plant unionism or for rejecting unionism altogeth- 
er it is, therefore, far from certain that Congress either wanted or even 
contemplated the possibility of the universal closed shop, much less the 
incidental elimination of all non-union competition in national markets. 
Anyhow, there seems to be sufficient doubt about this to make assumption 
by the Court of this view by implication a questionable step. In any 
event, the availability to unions of parliamentary organizational methods 
under the Wagner Act, which might with effective administration result 
in a certain amount of healthful independent plant unionism, or even non- 
unionism, should perhaps have kept the Court from so openly encouraging 
the established federated unions to achieve closed national union com- 
modities markets by coercive self-help methods. 

#310 U.S. 469, 503-4 (1940), citing, inter alia, American Steel Foundries v. Tri-City 


Central Trades Council, 257 U.S. 184, 209 (1921), and Levering & Garrigues Co. v. Morrin, 
289 U.S. 103 (1933). 


4 310 U.S. 469, 504 n. 24 (1940). 
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IX 


This leads us naturally to a final reconsideration of the secondary boy- 
cott technique—unionism’s most effective peaceful organizing device. In 
the light of preceding discussion, serious doubts concerning the legality 
under the Sherman Act of boycotts interfering with interstate sales and 
shipments of goods as a means of creating organizational pressure seem 
unlikely. Attacking purely organizational boycotts under the Sherman 
Act seems futile if success depends upon protecting free competition in 
national markets in accordance with the present Court’s ideas of such 
market protection. Nevertheless, the Court may yet be able to steer a 
course between the wholesale union restraint of a competitive commodities 
market by universal federated unionism and particular restraints affecting 
specific producers and their customers. 

The federated unions, of course, can hardly be expected to admit this. 
Both the American Federation of Labor and the Congress of Industrial 
Organizations have condemned Mr. Arnold’s policy, although he has not 
prosecuted even union boycotts which disrupt interstate commerce and 
free access to markets as long as their ultimate objective is organization. 
This position of the federated unions seems unreasonable, for they could 
hardly expect Mr. Arnold to adopt a more extreme position than even 
Justice Brandeis has taken. But they have interpreted Mr. Arnold’s rec- 
ognition of Justice Brandeis’ view as proof that the mere physical “re- 
straining effect” of boycotts is not unlawful under the Sherman Act. They 
have openly accused** Mr. Arnold of using the Sherman Act to prevent or- 
ganized labor’s use of coercive tactics to achieve ends which he believes to 
be “bad,” such as preventing the sale and use of new materials and equip- 
ment or compelling employers to hire unnecessary men or achieving the 
advantages sought in jurisdictional disputes. Since in his prosecutions of 
these cases he relies on much the same types of restraints on commerce as 
occur in the situations he refuses to indict, they point out that by such 
refusal he tacitly concedes that no offense exists in any of these situations 
under the act. What he is doing, they claim, is perverting the Sherman 
Act to stop what he believes to be socially bad conduct, a purpose for 
which the act was never designed. Their reasoning is simple: if a re- 
straint on commerce is unlawful under the Sherman Act, it is unlawful 

44 Such a charge was heard by the writer while listening to the argument of Mr. Charles H. 
Tuttle, counsel for the carpenters’ union, in an anti-trust suit brought against an AFL union 
for refusing to handle a product produced by a CIO union. United States v. United Brother- 


hood of Carpenters and Joiners of America, argued before Judge Woodward in the Federal 
District Court for the Northern District of Illinois, in November, 1940. 
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aside from the objective sought by the restraint; and if the restraint hav- 
ing certain effects on commerce is not unlawful in view of one set of objec- 
tives, then it is not unlawful in view of any objective. To decide otherwise, 
they conclude, is to make the Sherman Act a mere policing measure. 

This apparent confusion on the part of union lawyers between effects 
such as give the Federal Government jurisdiction to act and the char- 
acter of effects such as render the restraints illegal under the Sherman Act 
is, perhaps, excusable; for the chances are that the bulk of the bar has 
identified the two in interpreting the statute and finds it far from easy to 
answer the conundrum: when is a restraint mot a restraint. And if the 
Court ever decides that labor boycotts used as they were in the Loewe, 
Duplex, and Bedford cases are illegal restraints under the Sherman Act, 
the union lawyers are with some justice going to wonder just what it is 
that differentiates such restraints from that in the A pex case. 

Even if the Court does not overrule the A pex case, it may still narrow 
its construction of market protection as the criterion for applying the 
Sherman Act to labor. Thin as it may be, there is a distinction between 
prevention of commerce by seizure or strike at the producer’s plant, such 
as the refusal to allow shipment of the Apex stockings, and prevention of 
commerce by boycott pressure brought directly either on the producer’s 
customers as coercion on the producer or brought directly on the producer 
as coercion on the producer’s customers. In each situation producers and 
customers are affected in their commercial relations. But in the former 
this effect appears to be exercised only on transportation, and in the latter 
it is obviously exercised on sales as such, transactions more patently typi- 
cal of commercial relations and the market than is mere transportation. 
The Court may say that while it would not use the act to “police” inter- 
ferences with transportation, it will use it to protect “market’’ transac- 
tions from attempts to control supply and to restrain ‘‘free competition.” 
And those who acknowledge trade unionism as a legitimate enterprise for 
gain but who still want to see curbed its practices which disrupt the free 
buying and selling in an unrestricted interstate market, should be satis- 
fied.* 


48 Justice Black’s opinion in the recent Lake Valley case (Milk Wagon Drivers’ Union v. 
Lake Valley Farm Products, Inc., 61 S. Ct. 122 (1940)) has been regarded by some as a hope- 
ful indication that the Supreme Court still intends to use the Sherman Act as a means of 
controlling the activities of labor in appropriate circumstances. It was made clear in that case 
that the Court was only denying injunctive relief in accordance with the plain wording of the 
Norris-LaGuardia Act and its broad definition of “labor dispute,’”’ and was not passing on the 
merits of the suit as a violation of the Sherman Act. 
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Davi F. Cavers* 


HIS article is not the outgrowth of scholarly research but of 
disputation, which the editors of this Review, with the opportun- 


ism characteristic of their guild, have diverted to serve their own 
editorial ends. In the course on “Law and Economic Organization”’ which 
Mr. Gregory and I have been teaching this year in the University of Chi- 
cago Law School, his primary concern has been labor law, mine anti-trust 
law. Though the A pex case’ led to no jurisdictional dispute between us, it 
did produce divergent reactions. Mr. Gregory determined to set his views 
on paper;? the editors then incited me to comment upon them. This I de- 
clined to do, but I did agree to present my own thesis, with the under- 
standing that they not expect more than an informal, sketchily-document- 
ed outline of my position. The reader, forewarned, should shape his own 
expectations accordingly. 


Suppose an employer agrees with a union to run a closed shop. This em- 
ployer—Smith, Inc.—does an interstate business; most of its materials 
and most of its products cross state lines. Though Smith, Inc., is the in- 
dustry’s Big Shot, its price leader, certainly no one will say that this agree- 
ment is “in restraint of trade or commerce among the several States.” 
Nor do I suppose that there would be any talk of indictment even though 
everybody knew that Smith, Inc., had been the last open shop in the trade. 

If we were to look into this business of organizing Smith, Inc., we 
should probably find that the company had signed the agreement at the 
muzzle of a gun, less metaphorically, in response to a threat to strike. Yet 
still I should be greatly surprised if the revelation of that familiar phenom- 
enon were to lead to a call to the Anti-trust Division, or even the sugges- 
tion that the agreement, thus extorted, was invalid and unenforceable. 

How explain this apathy to labor’s attempt to monopolize through 
combination and coerced agreements?’ Nothing seems more sinister to 

* Visiting Professor of Law, University of Chicago (1940-41); Professor of Law, Duke 
University; Editor-in-Chief, Law and Contemporary Problems. 

* Apex Hosiery Co. v. Leader, 310 U.S. 469 (1940). 

2 Gregory, The Sherman Act ». Labor, 8 Univ. Chi. L. Rev. 222 (1941). 


3 The simplest explanation would, of course, be the citation of Sections 6 and 20 of the 
Clayton Act, but to do so would not only frustrate this inquiry into the application of the 
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those who subscribe to the Economics of Despair. Why do bench and 
bar accept it? I suppose the answer today is that the labor agreement is 
cast in a frame of reference—labor law—distinct from the frame of refer- 
ence—anti-trust law—in which the problem of industrial restraint falls. 
This distinction had been sensed but left inarticulate until Mr. Justice 
Stone in the Apex case delimited the scope of the Sherman Act to the 
“prevention of restraints to free competition in business and commercial 
transactions.’’> A labor agreement for a closed shop restrains the employer 
in his employing transactions, and control over these has been left a func- 
tion of state law, except where in recent years the Federal Government by 
specific enactment has assumed it. Moreover, as I think Mr. Justice 
Stone persuasively shows, this distinction is embedded in the legislative 
history of the Sherman Act. 

We should have had a different story, however, if Smith, Inc., had been 
tougher. Suppose President Smith, with such other remarks as might have 
been appropriate to the occasion, had told the union representative that 
he was an agitator, that the closed shop was un-American, and that he 
could go ahead and call a strike. Suppose the union had accepted the in- 
vitation and shut the plant tighter than a drum. There wouldn’t be any 
more interstate commerce to and from Smith, Inc. Once in a while some 
bricks would go through the factory windows and a couple of guards 
would be beaten up by zealous pickets. Unionized competitors would 


Sherman Act but would also be psychologically unrealistic. Nobody thinks about those sec- 
tions unless he is contemplating an injunction suit or until, when he gets down to the books, 
he encounters the broad language of the concluding clause in Section 20. 


4 This school rests the salvation of our economic system (and democracy to boot) upon the 
restoration of the automatism of the free market, with implementing monetary and tax 
measures. To its members, labor monopoly is peculiarly odious. Cf. Simons, For a Free- 
Market Liberalism, 8 Univ. Chi. L. Rev. 202, 205 (1941), and McLaughlin, Bottlenecks 
(Union-Made Included), 8 Univ. Chi. L. Rev. 215, 218 (1941). Since the benefits of the 
treatment it would prescribe could be realized in the long run only and since grocers, landlords, 
mortgagees, and tax officials operate on the short run, the political prospects for the program 
thoroughly warrant the pessimism with which they are viewed by the school’s adherents. In- 
deed, experience with the protective tariff alone is well-nigh conclusive. That the institutional 
trends which the school deplores might be so directed and supplemented by governmental 
action as to become compatible with both economic well-being and democracy is rejected as 
self-evidently impossible. Even to dally with the idea is to traffic with an economic devil 
(sometimes identified by the cabalistic letters NRA) or a political devil (known variously as 
nazism, fascism or communism). Mr. Arnold, it should be added, is not a member of this 
school; despite his advocacy of the free market, he is disqualified by reason of optimism. 


5 Apex Hosiery Co. v. Leader, 310 U.S. 469, 493 (1940). The quotation continues: “.... 
which tended to restrict production, raise prices or otherwise control the market to the detri- 
ment of purchasers or consumers of goods and services. .. . . w 
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heave simultaneous sighs of relief and probably cut the trade discounts a 
few points. 

Now while these unhappy events were transpiring, people would sud- 
denly begin talking about the Sherman Act. This bothers me. I am puz- 
zled why, if it is perfectly legal to threaten to tie up a plant and thereby 
extract a binding contract, it should be illegal to make good on that threat. 
Since I—together with everybody else—am convinced that the contract, 
so far as the Sherman Act is concerned, is an entirely legal restraint, I 
start to wondering whether the strike which is necessary to secure that 
contract may not be legal also. 

As I consider the matter, I recall that the strike I have supposed was 
unruly. Can that be the reason the Sherman Act has been violated? I 
hardly think so. I find it quite impossible to suppose that whether the 
Magna Charta of our industrial liberties has been flouted should turn on 
the hurling of bricks or the brawling of pickets. What do we have police 
courts for? No, it must be something else.* 

Then I note my stipulation that Smith, Inc., is the big company, the 
price leader, of the industry. I observe that competitors have profited by 
its embarrassment. Probably they have been worried because wage scales 
in their shops, even if no higher than in Smith’s, are the product of a bar- 
gaining process, whereas Smith, Inc., need merely post a notice when a 
cut in labor costs seems indicated. If I pried further, I might find that the 
closed shop wage agreements were about to expire, that talk of higher 
wages was in the air, that the union employers were showing marked re- 
luctance to cooperate so long as Smith, Inc., remained free to go its own 
way. Indeed, I might even find that the union officials were convinced 
that the only way they could keep what they had or get what they wanted 
was to organize that price cutter, Smith. 

Now I begin to feel more comfortable. What the union was up to when 
they called this strike was to control the market, to keep cheap non-union 
goods out of it. So that’s the reason they closed down Smith, Inc.! Why, 
we have “a tampering with price” here!’ Surely we can’t have one law for 


6 Here Section 20 of the Clayton Act bobs up to embarrass me. It stamps as legal certain 
union activities, provided they are conducted peaceably. However, it provides defences to 
prosecution under the Sherman Act; it does not determine whether an offense thereunder 
would have been committed in the first place, and that is our question here. Mr. Justice Stone 
in the Apex case makes it quite clear that the manner in which a strike is conducted does not 
determine violation of the Sherman Act. 


7 “Any combination which tampers with price structures is engaged in an unlawful activ- 
ity.” Douglas, J., in United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 221 (1940). But 
compare Appalachian Coals, Inc., an organization formed, it seems, by singularly disinterested 
competitors in a time of ruinous price competition, which, Mr. Justice Stone assures us, “was 
not intended to and did not affect market price.” Apex Hosiery Co. v. Leader, 310 U.S. 469, 
502 (1940). 
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the union and another for Socony-Vacuum. But that comfort is short- 
lived. I suddenly realize that we do have one law for the union and an- 
other for Socony-Vacuum. When Socony-Vacuum, its fellow “majors,” 
and their respective “dancing partners” enter into a gentlemanly arrange- 
ment to stabilize (i.e., “tamper with’’) the price of oil, it’s a matter for the 
grand jury. But, had our union sewed up Smith, Inc., under economic 
duress though without a strike, Mr. Arnold would have read the news in 
the papers next morning without turning a hair. What is more, nobody 
would have criticized him for his aplomb. 

As I look back at the new facts I inserted in my picture, I realize that 
what they amount to is this: that the business of organizing Smith, Inc., 
was much more critical for the union than an ordinary organizing job, that 
this was due to the state of competition in the market, and that the union 
was conscious of these facts. Well, if such facts constitute the element 
which makes the strike illegal, then it seems that a union is free to act ex- 
cept when it matters most. If a union can legally absorb an industry bit 
by bit, with a little strike here and an agreement there, why should it run 
afoul of the law when a crisis comes along and, thanks to an unstable 
market, union agreements—and strikes to get them—become a matter of 
life or death to the union? Of course, if you don’t want unions, a legal rule 
which works this way is a pretty good rule to have; it won’t exterminate 
all unions (that too, would be un-American); it will simply keep them in 
their place. But if you think that unionization is proper, or if you merely 
recognize that our federal laws have permitted and even fostered it, a rule 
like that calls for a pretty hardy legal conscience to accept. 

It is with regret, therefore, that I report my conclusion that this is just 
what Mr. Justice Stone has done in the Apex case. Of course he doesn’t 
think that union agreements for closed shops in industries producing for 
interstate commerce violate the Sherman Act, even where such agreements 
blanket an industry. Nor does he think that strikes to exact such agree- 
ments are ordinarily illegal. When a strike gets violent, he leaves the em- 
ployer to call the local police chief. But if the strike is so important that 
it will have a substantial effect on the market (and especially if the organ- 
izers know it) then it’s a job for the Assistant Attorney General in charge 
of the Anti-trust Division. 

Just how substantial must be this effect which makes strikes (but not 
the agreements they are designed to exact) in violation of the Sherman 
Act, Mr. Justice Stone does not state. Apparently that question will be 
reposed, in the first instance, in the discretion of the Assistant Attorney 
General and/or counsel for Smith, Inc., and its numerous counterparts. 
The question will next be relegated to the eighty-odd district courts, and, 
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if the unions sued still have funds, it can be deliberated in the ten circuit 
courts of appeals. Once in a while the Supreme Court will condescend, 
upon petition for certiorari, to answer this question which, in my opinion, 
it had no business to raise. 

The Court had no business to raise this question, not only because in so 
doing it produced a rule that is uncertain of application and, when applied 
to sustain liability, is inconsistent with the broader position toward union- 
ization to which the Court is committed by law, but because raising the 
question was unnecessary to the decision of the A pex case which, after all, 
was in favor of the defendant. Why the Court indulged in this trouble- 
making rationale is not an easy question to answer. One observer much 
closer to the problem than I has suggested that the Court desired to se- 
cure “a mobile position.” If the Supreme Court alone had achieved this 
mobility, one might accept such judicial strategy with a degree of equa- 
nimity, but, as I have indicated above, the freedom it has accorded itself 
is shared with many others. Guerrilla warfare on the “substantial effect” 
line may result. 

Another hypothesis is, I think, more probable. The Court was under- 
taking to execute a delicate maneuver: to shift the basis of its labor de- 
cisions under the Sherman Act from constitutional limitations on the com- 
merce power to construction of the statute without conceding that, in so 
doing, it was changing the law. Unwilling, therefore, to yield a single 
position established by the earlier cases, the Court was compelled to de- 
velop a rationale which would accommodate the Second Coronado case.* 
It is to that effort that the “substantial effect” test is to be attributed, for 
in the Second Coronado case a restraint on “business and commercial 
transactions” could be shown only by finding that the strike there, unlike 
ordinary strikes, had a substantial effect on competition between union 
and non-union coal mines. 

The Court’s task would have been much simpler if it had not been so 
intent upon maintaining the appearance of consistency and had aban- 
doned the Coronado case as a judicial aberration, extenuated perhaps by 
the outrageous conduct of the strikers which doubtless did much to induce 
the decision. A far less vulnerable solution could then have been attained 
which would have accorded with all the other labor decisions the Court has 
rendered. 

® Coronado Coal Co. v. United Mine Workers, 268 U.S. 295 (1925). It is of interest that 


Mr. Justice Stone was a member of the Court deciding this case, a fact that may tend to explain 
his solicitous treatment of it. 


* Candor compels me to concede that another case, ignored in both majority and minority 
opinions, has to be explained before the number of exceptions may be limited to one. That 
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To attain this solution, the question the Court should have raised was: 
would the agreement” which the union was seeking to impose by its strike 
have restrained interstate commerce? To that question, the answer is 
clearly, no. Interstate commerce flows in and out of closed shops just as 
freely as out of open shops. Since, therefore, the agreement was not within 
the scope of the act, the union which was privileged to exact that agree- 
ment by the threat of a strike, should be entitled to act on its threat. The 
resulting interference to interstate commerce, large or small, should be 
recognized, as the Court in the past has recognized it, as incidental to the 
settlement of a local labor dispute and of no consequence under the Sher- 
man Act. 

This is the basis upon which the Court dismissed the suits in the First 
Coronado, Leather Workers’, and Levering cases." The Industrial Associa- 
tion case, though superficially different, falls in the same category. Un- 
fortunately, the Court in those cases drew the line between the legal and 
the illegal by reference to constitutional limitations on the Congressional 
power over commerce, couched in terms of “indirect” and “remote”’ effects 
thereon which now seem a bit quaint. But the differences between re- 
straints on employing transactions and on business and commercial trans- 
actions prove, in application, to be the same as the differences found be- 


case, Anderson v. Shipowners Ass’n of the Pacific, 272 U.S. 359 (1926), involved a labor re- 
straint in that it presented a combination of competing shipowners who agreed not to hire 
union labor. The Court reversed a dismissal of the petitioning union seaman’s bill. Although 
the restraint was imposed on the employers’ employing transactions, nevertheless I think it 
may be properly regarded as constituting a restraint on the employers’ “freedom in business 
and commercial transactions.” This paradox is resolved by the fact that the restraint was 
imposed by an agreement of competitors. Whether a restraint so imposed operates on a cost 
factor or a price factor, it limits the competition among the parties to it in their “business and 
commercial transactions.” Cf. Hilton v. Eckersley, 6 E. & B. 47 (1857) (an agreement of 
competing employers with a labor union is to be sustained on the basis of the union’s privilege.) 


*°In using the term “agreement,” I do not wish to exclude other manifestations of em- 
ployer compliance with union demands which fall short of an express agreement. 


™* United Mine Workers v. Coronado Coal Co., 259 U.S. 344 (1922); United Leather 
Workers’ Int’l Union v. Herkert & Meisel Trunk Co., 265 U.S. 457 (1924); Levering & Gar- 
rigues Co. v. Morrin, 289 U.S. 103 (1933). In the First Coronado case the Court, it should be 
conceded, opened the door to the decision in the second by its helpful suggestions to plaintiff’s 
counsel. . 


% Industrial Ass’n of San Francisco v. United States, 268 U.S. 64 (1925). In this case a 
combination of dealers in local building materials refused to sell to unionized contractors. The 
latter were unable to buy out-of-state materials since those could not be used except in con- 
junction with locally supplied materials. Nevertheless, the Court held that the combination 
did not violate the Sherman Act. The refusal of the local suppliers to sell obviously restrained 
local “business and commercial transactions,” but compliance with the combination’s anti- 
unions demands would have left interstate transactions unaffected. 
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tween direct and indirect effects on interstate commerce."? Moreover, 
among the reasons why it is important to differentiate between the two 
types of restraint are considerations closely related to the reasons under- 
lying the differentiation between direct and indirect effects on commerce. 
They go, as Mr. Justice Stone himself points out, to the “maintenance in 
our federal system of a proper distribution between state and national 
government of police authority and of remedies private and public for 
public wrongs.”*4 

However blurred the line in the Court’s opinions in these earlier cases, 
points were nonetheless fixed by its decisions therein, and to those points 
more are added by the Loewe, Duplex, and Bedford cases."* Rather than 
examine each of these three cases here, I shall conjure up a new labor diffi- 
culty for a new employer, Brown, Inc., which I think will typify the situa- 
tion the cases present. 

Brown, Inc., is a firm of moderate size supplying semi-finished goods to 
be fabricated further by other companies across the state line. Brown, 
Inc., is unionized; some of its customers are also unionized, and their em- 
ployees and Brown, Inc.’s belong to the same union. The union decides 
to organize the shops of Brown, Inc.’s non-union customers. Since too few 
of their present employees are union members to provide the nucleus of a 
strike (and since importation of sitters-down to make good the deficit is 
no longer in vogue), the union adopts another pressure technique. It in- 
forms Brown, Inc., that the union will refuse to work on goods to be 
shipped to non-union customers. Now President Brown doesn’t feel too 
happy about the whole business, but he realizes that he can keep pretty 
busy filling larger orders from his union customers and their gratification 
can be set off against the grief of their non-union rivals. So Brown, Inc., 
solemnly assures the union that no more goods will be dispatched to com- 
fort its enemies. 

You will remember that none of us was troubled (anti-trust-wise) when 
Smith, Inc., signed for a closed shop. Does the Brown agreement call for 
a comparable display of indifference? I don’t think so. Note that the re- 

3 In the Coronado, Leather Workers’, Levering, and Apex cases, the strikes sought to im- 
pose a restraint on Jocal employing transactions which, if effected, would not restrain interstate 
business and commercial transactions. The different effect of the “boycott” cases, which never- 
theless sustain the generalization to which this note is appended, is discussed below at p. 255. 

The inadequacy of the old rationale becomes most evident in the case of a strike to impose 
a labor restraint upon an interstate carrier. The local-interstate differentiation breaks down 
and resort must be had to a differentiation based on the character of the transactions restrained 
unless strikes of carriers’ employees are to be singled out for special treatment under the act. 

%4 Apex Hosiery Co. v. Leader, 310 U.S. 469, 513 (1940). 


15 Loewe v. Lawlor, 208 U.S. 274 (1908); Duplex Printing Press Co. v. Deering, 254 U.S. 
443 (1921); Bedford Cut Stone Co. v. Journeyman Stone Cutters’ Ass’n, 274 U.S. 37 (1927). 
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straint to which Brown, Inc., has been subjected is a restraint on its free- 
dom in interstate “business and commercial transactions.’’ Note, too, 
that this restraint becomes operative by virtue of the agreement alone; 
execution of the threat of refusal to work by a strike would have involved 
more customers but, so far as transactions with non-union shops are con- 
cerned, the restraint would have been no more effective. Here, then, is a 
case which does not involve the anomaly of the legal threat to do an illegal 
act for both the successful threat and the successful action involve the 
same consequences. 

Where, as in the Loewe, Duplex, and Bedford cases, the Supreme Court 
has been presented with refusals to buy or to work in order to exact a re- 
straint which, if effective, would restrain freedom in “‘business and com- 
mercial transactions” across state lines, it has invoked the Sherman Act. 
When we connect the points marked by these cases with the points marked 
by the First Coronado, Leather Workers’, Levering, and Apex cases, we 
have a line which differentiates the legal from the illegal labor restraint on 
the basis of the agreement which the refusal to work or to buy was in- 
voked to impose. Only when that agreement would have restrained inter- 
state “business and commercial transactions” was liability imposed in 
these seven cases. 

When, however, Mr. Justice Stone extrapolates the “substantial effect” 
line which he has drawn to reconcile the points marked by the Second 
Coronado and A pex cases, it extends to the cases where the agreement 
alone, without the refusal to work or buy, would have restrained inter- 
state commerce. It superimposes on cases in the Loewe, Duplex, and Bed- 
ford category the requirement that the restraints of the type there in- 
volved should have a substantial effect on market competition reflected on 
the market price or supply. What is more, since his theory requires it, 
Mr. Justice Stone does find that effect in the Loewe, Duplex, and Bedford 
cases."© The effect may have been there though the Court in those cases 
did not take occasion to discuss or even to disclose it."7 In any event, why 

16 “Tt will be observed that in each of these cases where the Act was held applicable to labor 
unions, the activities affecting interstate commerce were directed at control of the market and 
were so widespread as to substantially affect it.” Apex Hosiery Co. v. Leader, 310 U.S. 469, 
506 (1940). Later in the same paragraph, Mr. Justice Stone observes that “in the boycott 
cases .... the Court viewed the restraint itself . . . . to be of a kind regarded as offensive at 
common law because of its effect in curtailing a free market and it was held to offend against 
the Sherman Act because it effected and was aimed at suppression of competition with union 
made goods in the interstate market.” If only the latter sentence were to be consulted, sub- 


stantial effect on the market might be regarded as immaterial, but the opinion as a whole dis- 
courages this interpretation. 


"7? The Loewe Co. was evidently a small factor in the hat business. The Duplex Printing 
Co. was one of four concerns in its field, and Mr. Justice Brandeis’ dissent (though not the 
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should a person be denied the protection of the Sherman Act simply be- 
cause his business is small and the commerce restrained does not bulk 
large in the industry total? The market may be insensitive, but you can 
bet his profit and loss statement isn’t. 

Moreover, I should be worried if this emphasis on price and supply led 
to their use as crucial factors to determine all cases. Suppose—to resort 
to a hypothetical case which I trust will remain fanciful—a group of sup- 
pliers of a commodity in interstate commerce were to band together in a 
pact to sell no more goods to Negro customers. Suppose that the pro- 
scribed customers were few in number and their business small. Freezing 
them out of business would have no effect on the market price or on the 
volume of trade, and, therefore, if price and supply are determinative," 
the act would not apply. Yet if that is not an apt case for the act’s invoca- 
tion, then Mr. Justice Stone and his acquiescing brethren have amended 
the statute with greater freedom, and less excuse, than Mr. Justice White 
was accused of doing when he read the “rule of reason” into the act. 

The first fruits of this treatment of the Loewe, Duplex, and Bedford 
cases are at hand. In United States v. Gold*® Judge Learned Hand, speaking 
for the Court of Appeals for the Second Circuit, held a refusal to work on 
furs sent from non-union New Jersey processors to New York furriers to 
be no violation of the act because he could detect no repercussions on 
price or supply. Judge Hand was patently unhappy about it and yielded 
reluctantly to the dictate of the higher forum. 

Since I read the precedents as he seems to have read them, I sympathize 
with his attitude. On the other hand, I recognize that the suppression of 
refusals to work or buy deprives union labor of an important organizing 
weapon and therefore seems inconsistent with the more general policy of 
the Federal Government in aid of organization. If that more general pol- 
majority opinion) indicates that its competition was being felt by its unionized competitors. 
In the Bedford case, the Court indicates that the quarries against which the boycott was 
directed were large, but it does not state their share of the market nor the effect of the union 
activities upon it. (Query, whether this “market” should be defined by the particular type of 
stone produced by the quarries in the Bedford region or should the market embrace competing 
substitute materials? And, for that matter, is the “market” for Duplex presses to include all 
printing presses if the Duplex press is of distinctive design?) 

8 Although Mr. Justice Stone emphasizes price and supply, he does quote, 310 U.S. 460, 
510 (1940), from the Leather Workers’ case (265 U.S. 457, 471 (1924)) a passage making the 
illegality of a restraint depend on whether “the intent or necessary effect upon such commerce 
in the article is to enable those preventing the manufacture to monopolize its supply or con- 
trol its price, or discriminate as between its would-be purchasers.” And at page sor he states that 
a restraint is not illegal unless it is ‘shown to have or is intended to have an effect on prices 


in the market or otherwise to deprive consumers or purchasers of the advantages which they derive 
from free competition.” (Italics added.) 


9 115 F. (2d) 236 (C.C.A. 2d 1940). 
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icy is to prevail, then the line I have found in the decisions must be shifted 
and new points substituted for those marked by the existing precedents. 
I think such a change would be compatible with the retention of my gen- 
eral analysis. 

Let’s go back to the labor troubles of Brown, Inc. I argued there that 
its agreement not to supply goods to non-union customers across the state 
line or its employees’ refusal to work on such goods imposed a restraint 
on its interstate “business and commercial transactions” and therefore 
fell within the scope of the act. But it must be recognized that this re- 
straint was incidental to a labor dispute in which Brown’s customers were 
involved, that the restraint would be coterminous with that dispute, and 
would probably have only the same temporary disruptive effect as a strike 
in the customer’s own shop. Given the importance to organization of this 
tactic, the community of interest between the employees of both Brown, 
Inc., and its customers, and the temporary nature of the dislocation, a 
court which has always accorded a certain latitude to industrial restraints 
might not be open to censure if it were to indulge labor in a privilege lim- 
ited by the considerations noted above.”® I do not, however, like to see 
that privilege further limited by the rule, which seemingly now prevails, 
that the privilege is to be accorded only when a stable market or the un- 
importance of those against whom it is exercised precludes a finding of 
“substantial effect” on market price or supply. 

If the Loewe, Duplex, and Bedford cases are to be discarded, are there 
any labor restraints on which the act may nonetheless operate? There are, 
and I believe they are important. An obvious example is the situation pre- 
sented in the Brims case™ where a union combined with employers in an 
agreement not to work on goods shipped into the state from manufac- 
turers of a product which competed with the local employers’ product. 
Here there was an obvious restraint on interstate “business and commer- 
cial transactions” and a unanimous Court held it illegal. Unlike the re- 
straint in the case of Brown, Inc., this restraint was not incidental to a 
labor dispute across the state line which would have ended with the end- 
ing of that dispute. It was an effort to impose a permanent embargo on 
goods produced outside the state. The collusion of employers and the 











































2° This could be done either by an invocation of the “rule of reason” or by reversing the 
restrictive interpretation placed on Section 20 of the Clayton Act by the Duplex case. The 
Court in the Apex case points to, but does not pass on, both possibilities. 310 U.S. 469, 507 nn. 
25, 26 (1940). Either alternative would permit discrimination among the three types of cases. 
It is easiest to defend the restraint imposed in the Bedford case, since it was in aid of members 
of the same union. In the Duplex case the aid of other unions was involved; in the Loewe case 
the entire federation was called upon to boycott the plaintiff’s hats. 

** United States v. Brims, 272 U.S. 549 (1926). 
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unions to advance their respective ends deprived the maneuver of any 
color of justification. 

The Anti-trust Division of the Department of Justice is turning up a 
good many such unholy alliances in the course of its current “building 
drive,” but there are perhaps still more cases where the employers are re- 
luctant partners to the restraint. These are the cases where the unions 
restrain their employers from interstate purchases of goods which will 
diminish the need for union labor at the point of use. To cite an example 
from the books, there is the Kitchen Cabinet case” in which a union re- 
fused to install kitchen cabinets painted by spray gun at the out-of-state 
factory rather than by brush on the job. Such restraints are all too com- 
mon in the building trades, and many of those who readily sympathize 
with the refusal to work on non-union supplies are slow to countenance 
this other tactic. Not only does it restrain interstate “business and com- 
mercial transactions” but it does so permanently—or until the union re- 
laxes its grip or alters its objectives.”* Whether or not the specific re- 
straint in the local market affects the price on the national market, the 
supply of sprayed kitchen cabinets in the locality of the restraint is nil, 
and the higher costs of brush painting must be paid. Here is an important 
objective for Anti-trust Division activity and, in its current attack, the 
division is doing an excellent job. 

However, the division has gone further. It is prosecuting restraints 
imposed by strikes where the agreements sought by the unions would not 
have restrained “business and commercial transactions.’ An outstanding 
example is afforded by the Hutcheson case*4 now awaiting decision in the 
Supreme Court. Anheuser-Busch, Inc., employed union machinists to 
install equipment in an addition to its brewery. The union carpenters 
coveted the work, and, when the contractor refused to discharge the 
machinists, the carpenters struck. Mr. Arnold, in common with most of 
us, doesn’t like jurisdictional strikes, and so he moved in. He relies on 
the interference with interstate commerce resulting from the suspension of 
building operations and the consequent postponement of brewing opera- 
tions to bring the restraint within federal power and on the fact that the 

= United States v. Painters’ District Council No. 14, 44 F. (2d) 58 (D.C. Ill. 1930), aff'd 
per curiam 284 U.S. 582 (1931). 

23 If, in such a case, it could be shown that the restraint the union was seeking to impose 
was a method of mitigating the incidence of technological change upon the union by providing 
an orderly process of introducing a new product or process, then the restraint might be deemed 


reasonable, and Nat’l Ass’n of Window Glass Mfrs. v. United States, 263 U.S. 403 (1923), could 
be invoked to sustain it. 


4 United States v. Hutcheson, 32 F. Supp. 600 (Mo. 1940), probable jurisdiction noted, 310 
U.S. 609 (1940), and argued before the Supreme Court on December 10, 1940. 





LABOR ». THE SHERMAN ACT 257 


carpenters were not pursuing a reasonable labor objective to establish 
violation of the act.** Since he did not abandon the case upon the rendi- 
tion of the Apex decision it is evident that he does not consider the re- 
quirement of “substantial effect” on the market to be applicable here. 
Apparently he views that as a criterion to be applied only to find a busi- 
ness or commercial restraint to accompany and invalidate an otherwise 
valid labor restraint. Where there is no valid labor restraint to begin 
with,?”? then the substantiality test may be disregarded, a qualification 
which Mr. Justice Stone overlooked in his opinion but which he may now 
be persuaded to adopt. 

What is there to complain of in this solution of the problem, aside from 
the complaints already registered with respect to so much of the Apex 
version of the Second Coronado case as remains unaffected by the inter- 
polated qualification? What troubles me is that Mr. Arnold is using the 
Sherman Act to police labor restraints even though, if effected by agree- 
ment, they do not restrain interstate “business and commercial trans- 
actions.” That a labor restraint is invalid because its objectives are un- 
reasonable does not make it ipso facto a business or commercial restraint,”* 
yet if Mr. Arnold determines that a restraint imposed upon an employer’s 
freedom in employment is unreasonable, prosecution begins. What is un- 
reasonable in this context is not to be derived from policies developed to 
protect freedom in business and commercial transactions but from policies 
shaped to demarcate the zone of permissible labor activity. Mr. Arnold 
may be a wise policeman but, in embarking on this program, he has in- 
voluntarily deputized every employer engaged in interstate commerce. 
If the Federal Government is to curb excesses in the labor activity which it 
has fostered, I suspect it can best do so by legislation specifically designed 
to that end, the enforcement of which may be entrusted exclusively to 
policemen who, like Mr. Arnold, are disinterested and sympathetic to the 
socially desirable objectives of the labor movement. 


*s The carpenters, of which defendant Hutcheson is president, published notices that 
Anheuser-Busch was unfair to organized labor, requesting patronage be withdrawn from its 
products. The district court found no secondary boycott, and held the means employed by 
the union lawful under the Clayton Act. The discussion in the text is not directed to this 
aspect of the case. 


6 E.g., a strike for higher wages, shorter hours, or a closed shop. 

27 It is difficult to consider a jurisdictional strike as not constituting a “labor dispute” 
within the terms of the Clayton Act, even where resort to such a strike may be highly arbitrary. 

28 A jurisdictional dispute may involve a violation of the Sherman Act under the test pro- 
posed in this article. Suppose an AFL union refuses to work on goods on which CIO, rather 


than AFL, unionists have previously worked in shops across the state line. If the employer 
agrees, he will have restrained his freedom in business and commercial transactions. 





CONSUMERS’ APPEALS FROM PUBLIC SERVICE 
COMMISSION RATE ORDERS 


T. Ricwarp Wirmer* 


I 


NE WOULD hesitate to say that it is a cardinal principal of con- 
stitutional law that the due process clause of the Fourteenth 
Amendment protects only those who, however strong they are 

financially, are numerically weak when heads are counted; that if plaintiff 
is one of the many he not only must exhaust his remedies at the polls be- 
fore resorting to the courts but must confine himself to those remedies. 
One would rather believe that judicial review, if it is to exist at all, is 
available whenever there is need of protecting people, whether few or 
many, from those who, by election or otherwise, acquire control of the 
coercive powers of the state. Yet, when set side by side, Sands v. Manistee 
River Improvement Co. and Chicago, M. & St. P. R. Co. v. Minnesota? lend 
* Assistant Professor of Law, Yale University. 


* 123 U.S. 288 (1887). In a suit by the plaintiff to recover tolls fixed by state authority, the 
defendant-consumer requested the trial court to instruct the jury ‘“‘That the statute of the 
State, under which the plaintiff was organized and the tolls were fixed, was in conflict with the 
[due process] clause of the Fourteenth Amendment .. . . in authorizing the Board of Control 
to fix the rates of toll without notice to the parties interested, or affording them any oppor- 
tunity of contesting the validity or propriety of such tolls, either in the first instance or after- 
wards.” Instruction refused; verdict and judgment for the plaintiff affirmed by state supreme 
court. On appeal, held: affirmed. Per Field, J.: ““The whole subject is one of administrative 
regulation, in which a certain amount of discretionary authority is necessarily confided to 
officers entrusted with its execution. Should there be any gross injustice in the rate of tolls 
fixed, it would not, in our system of government, remain long uncorrected.”” Compare Wichita 
Railroad & Light Co. v. Public Utilities Com’n of Kansas, 260 U.S. 48 (1922) (contract-con- 
sumer is entitled to an explicit finding by the commission that its rates are unreasonably low 
before they can be raised; so under the applicable Kansas statute [but on this Consolidated 
Flour Mills Co. v. Kansas Gas & Electric Co., 119 Kan. 47, 237 Pac. 1037 (1925) is expressly 
contra] and “general principles of constitutional government”); Attleboro Steam & Electric 
Co. v. Narragansett Electric Lighting Co., 295 Fed. 895 (D.C. R.I. 1924). With these cases in 
turn, compare Southern Oil Corp. v. Yale Natural Gas Co., 89 Okla. 121, 214 Pac. 131 (1923), 
aff’d 266 U.S. 583 (1924) (contract-consumer not entitled to notice and hearing when rates are 
abrogated). 

2 134 U.S. 418 (1890). Suit by the state to compel the railroad to conform to rates prescribed 
by the state commission. The state courts refused to try the issue of the reasonableness of the 
rates; the statute did not require a hearing by the commission. Held: reversed. ‘The ques- 
tion of the reasonableness of a rate of charge for transportation by a railroad company, involv- 
ing as it does the element of reasonableness both as regards the company and as regards the 
public, is eminently a question for judicial investigation, requiring due process of law for its 
determination.” 
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an aura of veracity to such a summary statement as the first of these. 
And in an era when Chief Justice Waite’s pronouncement, “For protection 
against abuses by legislatures the people must resort to the polls, not to 
the courts,’’’ is admittedly a once-upon-a-time story in its own context, its 
reiteration in almost identical words by the Alabama court in a consumer’s 
suit* sounds a bit strange unless one attempts a reconciliation along that 
line. 

In fact, though one may not set it down as doctrine, there has been a 
persistently different treatment by the courts of consumers who complain 
that rates have been set unconstitutionally high from that accorded util- 
ities whose complaint is that they are unconstitutionally low. Such a con- 
sumer’s complaint was the one that the Alabama court faced in 1937; such 
a complaint is the one that other courts as well have been confronted with 
and have handled in the same way. The consequence of their decisions 
is that “extortionate” has never risen to the dignity of ‘“‘confiscatory.” 

It is not strange, of course, that the United States Supreme Court 
veered away from Chief Justice Waite’s dictum during the period in 
which it did; if anything is strange it is that it took so long to do so. For 
those cases in which the new extension of judicial review was born were 
but a recapitulation, one may believe, of the development of twenty-five 
years before in the municipal bond cases. One case that must not be for- 
gotten is that in which the Court’s reporter, doing his best to preserve the 
amenities of his office, nevertheless thought it proper to suggest his own 
explanation of why the Court followed earlier rather than later Wisconsin 
decisions on which hinged the validity of such a bond issue: 

And how far this departure from precedent [by the Wisconsin court] was owing to a 
truer conception of the nature of general and particular laws, and how far to the fact, 
that the judiciary of Wisconsin was a body elected by popular suffrage at short inter- 
vals, and which might have come to the bench suffused with the feelings and ideas and 


wishes of a constituency wishing to disown an obligation which it had been found much 
easier to contract than to pay, was a matter not seen perfectly alike by both sides.‘ 


As surely as Shays’ Rebellion frightened the nether-Fathers of the Con- 
stitution out of any love or respect for democracy which they may have 


3 Munn v. Illinois, 94 U.S. 113, 134 (1877). 

4 Birmingham v. Southern Bell Tel. & Tel. Co., 234 Ala. 526, 533, 176 So. 301, 306 (1937). 

5St. Paul Book & Stationery Co. v. St. Paul Gaslight Co., 130 Minn. 71, 153 N.W. 262 
(1915); Brooklyn Union Gas Co. v. New York City, 50 Misc. 450, 100 N.Y. Supp. 570 (S.Ct. 
1906), aff’d 115 App. Div. 69, 100 N.Y. Supp. 625 (1906), aff’d 188 N.Y. 334, 81 N.E. 141 
(1907); United States Light & Heat Corp. v. Niagara Falls Gas & Electric Light Co., 47 F. (2d) 
567 (C.C.A. ad 1931). Cf. Atlanta v. Ickes, 308 U.S. 517 (1939), affirming 26 F. Supp. 606 
(D.C. 1939). 


* Havemeyer v. Iowa County, 3 Wall. (U.S.) 294, 296 (186s). 
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had, the restlessness of the Grangers confirmed the suspicions of some of 
the hither-Fathers that all could not be well if there were no check on 
popular government.’ 

Nor, apart from any belief that the Court may have entertained as to 
the efficacy of political action to protect the public at large, is it altogether 
strange that the results in the consumer cases have gone the way they 
have. It is undeniable that the courts, in this type of case, are faced with 
difficult problems if they grant the relief the consumer asks. It may be, 
of course, that the recent opinions of Mr. Justice Black* and Mr. Justice 
Frankfurter? foretell the wiping out of the distinction, at least on the sub- 
stantive side, by a discontinuance of judicial review at the suit of a utility. 
But in the meantime, unless one is willing, as Mr. Justice Stone recently 
suggested must sometimes be the case, “‘to substitute a rule for a reason’’*® 
it is important to examine the articulate premises on which the result is 
built. For unless one accepts a pure doctrine of expediency—an over- 
looking of the irreparable harm of the transient present for the ameliora- 
tive lesson at the polls of the future—as the foundation of constitutional 
doctrine, it will not do, in our type of case, to say merely that the con- 
sumer™ has adequate representation in the public officials and is bound by 

7 To catch a glimpse of the temper of some of the members of the Court at the time, consult 
Brewer, Protection to Private Property from Public Attack (1891); Swisher, Stephen J. Field, 


particularly 314-15, 382-83 (1930); Miller, Socialism and Society (1888), reprinted in Gregory, 
Samuel Freeman Miller 143-71 (1907). 


§ Dissenting in McCart v. Indianapolis Water Co., 302 U.S. 419, 423 (1938); concurring in 
United Gas Public Service Co. v. Texas, 303 U.S. 123, 146 (1938). 


* Concurring in Driscoll v. Edison Light & Power Co., 307 U.S. 104, 122 (1939) (““The de- 
termination of utility rates—what may fairly be exacted from the public and what is adequate 
to enlist enterprise—does not present questions of an essentially legal nature in the sense that 
legal education and lawyers’ learning afford peculiar competence for their adjustment 
The only relevant function of law in dealing with this intersection of government and enter- 
prise is to secure observance of those procedural safeguards in the exercise of legislative powers 
which are the historic foundations of due process”’). 


© Curry v. McCanless, 307 U.S. 357, 367 (1939). 


™ T use the term “consumer” throughout to denote either an individual consumer, a con- 
sumers’ association, or a municipality representing its citizens. On the last, see McIntire, 
Municipalities as Legal Representatives of Consumer Interests, 4 Legal Notes on Local Gov- 
ernment 3 (1938). It need not be emphasized, of course, that in most cases the only “‘consum- 
er” who will have the facilities for prosecuting an appeal of the kind here discussed is a munici- 
pality. Except for the largest industrial users, the expense to private persons is prohibitive. 
And we are still not a sufficiently consumer-minded country to expect much to happen by way 
of consumers’ associations’ appeals except, again, among commercial and industrial interests. 
So far as municipalities go, there is no concern in this article with those multitudinous cases 
arising out of disputes between cities and commissions over the latter’s annulment of rates de- 
termined by franchise or contract. 
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their acts.” In the cases in which the doctrine is most frequently asserted, 
namely, those in which a consumer is refused permission by the courts to 
intervene in litigation between the utility and the rate-making body™ or 
in which he seeks to litigate the company’s charges while another suit is 
being carried on elsewhere between commission and utility,"4 there is 
probably little objection to such a teaching, though there may be to its 
phrasing. Apart from other considerations that govern intervention and 
comity between courts, it is fair in both of these types to presume that the 
consumer is being fairly and vigorously represented. The application of 
the doctrine to those cases in which, during or after litigation, the utility 


12 Birmingham v. Southern Bell Tel. & Tel. Co., 234 Ala. 526, 533, 176 So. 301, 306-7 (1937); 
United States Light & Heat Corp. v. Niagara Falls Gas & Electric Co., 47 F. (2d) 567, 570 
(C.C.A. 2d 1931); cf. Smith v. Illinois Bell Tel. Co., 270 U.S. 587, 592 (1926). With the cases 
cited in note 17 infra, compare those holding that a consumer will not be heard to contest the 
reasonableness of rates lower than the maximum allowed by public authority. St. Paul Book & 
Stationery Co. v. St. Paul Gaslight Co., 130 Minn. 71, 77, 153 N.W. 262, 265 (1915); Brooklyn 
Union Gas Co. v. New York City, 188 N.Y. 334, 81 N.E. 141 (1907); Underwood Lumber Co. 
v. Pelican Boom Co., 76 Wis. 76, 45 N.W. 18 (1890) (semble); Homestead Co. v. Des Moines 
Electric Co., 248 Fed. 439, 443 (C.C.A. 8th 1918). See Griffith v. Vicksburg Water Works Co., 
88 Miss. 371, 386, 40 So. 1011, 1013, (1906) (“We decline to follow the decision in Griffin v. 
Goldsboro Water Co. [122 N.C. 206, 30 S.E. 319 (1898)] in holding that while a water company, 
which accepts an ordinance by which a maximum rate is fixed, is bound . . . . yet such rates 
are not binding upon consumers, who have a right to litigate against unreasonable charges’’). 
Cf. Winsor Coal Co. v. Chicago & A.R. Co, 52 Fed. 716, 720 (C.C. Mo. 1892) (“In the absence 
of any affirmative action by the commissioners, the intendment of law arising from the legal 
presumption that public officers perform their duties should be that no complaint had arisen of 
unjust charges, or that the commissioners . . . . deemed the maximum fixed by the carrier and 
the legislature to be reasonable and just”’). 


13 New York City v. Consolidated Gas Co., 253 U.S. 219 (1920); New York City v. New 
York Tel. Co., 261 U.S. 312 (1923); San Antonio Utilities League v. Southwestern Bell Tel. 
Co., 86 F. (2d) 584 (C.C.A. sth 1936), cert. den. 301 U.S. 682 (1937). Cf. Chicago v. Chicago 
Rapid Transit Co., 284 U.S. 577 (1931) (intervening city denied right to appeal after litigation 
resulting in injunction against rate order was dropped by state officers). In In re Engelhard & 
Sons Co., 231 U.S. 646 (1914), often cited as the leading case for this point, the lower court had 
allowed the petitioner to intervene for himself but had denied him the privilege of representing 
other consumers until he established their consent. 


4 Spring Valley Waterworks v. San Francisco, 124 Fed. 574 (C.C. Cal. 1903); Central of 
Georgia R. Co. v. Railroad Com’n of Alabama, 161 Fed. 925, 981 (C.C. Ala. 1908), rev’d on 
other grounds 170 Fed. 225 (C.C.A. sth 1909), cert. den. 214 U.S. 521 (1909); San Francisco 
Gas & Electric Co. v. San Francisco, 164 Fed. 884 (C.C. Cal. 1908); Pacific Tel. & Tel. Co. v. 
Star Publishing Co., 2 F. (2d) 151 (D.C. Wash. 1924). Cf. Schneider v. New Amsterdam Gas 
Co., 116 App. Div. 345, 101 N.Y. Supp. 535 (1906); Pacific Tel. & Tel..Co. v. Agnew, 5 F. (2d) 
221 (C.C.A. oth 1925); Griffith v. Vicksburg Water Works Co., 88 Miss. 371, 40 So. 1011 
(1906). Not all federal courts, however, have thought it necessary to protect their jurisdiction 
by enjoining such independent suits in the state courts. See Consolidated Gas Co. v. Mayer, 
146 Fed. 150 (C.C. N.Y. 1906) and Richman v. Consolidated Gas Co., 186 N.Y. 209, 78 N.E. 
871 (1906), with which Buffalo Gas Co. v. Buffalo, 156 Fed. 370 (C.C. N.Y. 1907) should be 
compared. 
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and the public representatives agree to compose their differences" is de- 
cidedly closer to the doubtful line. And it is far from self-evident—par- 
ticularly in the case of those commissions which, some students believe, 
have adopted or have been forced to adopt a “judicial” rather than an 
aggressively pro-consumer attitude**—in the sort of case with which we 
are concerned that the rates, because they are made by public authority, 
ought to be so binding on the consumer that he may not, by himself, bring 
an independent suit."’? For here he is denying the adequacy of the repre- 
sentation and fighting against it. He is, in all likelihood, but one of many 
consumers over whom the commission has jurisdiction. Since few of its 
policies and fewer of its rate orders will hit him and his fellows at the same 
time, it is difficult to say that, except in the long run, a concerted opinion 
can be depended on to keep the commission in line. If, in this particular 
litigation, the consumer has been represented at all, it is because the court 


says that he has been, not because he has so chosen or acquiesced in the 
choice. 


To support the result, the courts that have reached it have adduced a 


*s Wright v. Central Kentucky Natural Gas Co., 297 U.S. 537 (1936); O’Connell v. Pacific 
Gas & Electric Co., 19 F. (2d) 460 (C.C.A. oth 1927). 

*6 Bauer, Effective Regulation of Public Utilities 359 (1925); Dimock, British and American 
Utilities: A Comparison, 1 Univ. Chi. L. Rev. 265, 271 (1934); Mosher and Crawford, Public 
Utility Regulation 40 (1933) (‘In the administration of their functions the most serious short- 
comings of the commissions is the tendency to adopt a judicial attitude If regulation is 
to be made effective a changed attitude on the part of the typical commission is mandatory. 
The original conception of the commission as an administrative agency must be reborn . . . .”); 
Porter, State Administration 402 (1938). Mosher and Crawford, op. cit. supra, at 57, 
describe the results of a survey made in 1930; interviewers in twenty-eight state capitals—they 
talked with ‘“‘prominent and representative editors (newspaper), writers, or university pro- 
fessors”—found that in seventeen states the local commission was regarded as “‘utility-mind- 
ed,” in six as “public-minded,” in two as “‘judicially-minded,” and in three as an unknown 
quantity. 

17 It is, of course, true that some courts have held or intimated that publicly-prescribed 
rates are not, ipso facto, binding on consumers. Griffin v. Goldsboro Water Co., 122 N.C. 206, 
30 S.E. 319 (1898). See American Rio Grande Land & Irrigation Co. v. Karle, 237 S.W. 358, 
361 (Tex. Civ. App. 1922), writ of error dismissed 240 S.W. xv (1922); Salt Lake City v. Utah 
Light & Traction Co., 52 Utah 210, 228, 173 Pac. 556, 563 (1918); Wishkah Boom Co. v. 
Greenwood Timber Co., 88 Wash. 568, 571, 579-80, 153 Pac. 367, 368, 371 (1915). Cf. Mount 
Vernon v. New York Interurban Water Co., 115 App. Div. 658, 660-61, 101 N.Y. Supp. 232, 
233-34 (1906); Wood v. New York Interurban Water Co., 157 App. Div. 407, 142 N.Y. Supp. 
626 (1913). Occasionally such sentiments have found expression in the Supreme Court. See, 
for instance, Mr. Justice Miller’s concurring opinion in Chicago, M. & St. P. R. Co. v. Minne- 
sota, 134 U.S. 418, at 459 (1890): “Neither the legislature nor . . . . commission .. . . can 
establish arbitrarily and without regard to justice and right a tariff of rates . . . . which is so 

... exorbitant and extravagant as to be in utter disregard of the rights of the public for the 
use of . . . . transportation [facilities] ”” See, too, the similar hints in Washington ex rel. 
Stimson Lumber Co. v. Kuykendall, 275 U.S. 207 (1927). 
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variety of reasons. Many of them require little discussion. One can, for 
instance, dismiss the Minnesota court’s counsel of convenience—that if 
each consumer were free to seek judicial redress against unconstitutionally 
high rates there would be neither stability nor uniformity in the rate struc- 
ture“*—as summarily as that court dismissed some of its sisters’ conten- 
tions that the utility’s right to protection flows from its duty to serve’? 
which has no counterpart in a consumer’s duty to buy.”® To the former an 
adequate answer is a simple non credo. To the latter the answer is not only 
that given by the Minnesota court: 


We are not strongly impressed with the proposition that, at the present time, the 
inhabitants of our large cities can dispense with the utilities supplied by the public 
service corporations, if the price seems too high. They are dependent upon these cor- 
porations for matters of daily need and comfort, such as light, water, power, and the 
like. If these necessities may be obtained only upon the payment of exorbitant prices, 
it really results in an enforced taking from the consumer of whatever he pays in excess 
of a reasonable compensation 


but as well that, today at least, price regulation and duty to deal are not 
coterminous.” The price at which a milk dealer, for instance, may sell his 
product and the price which he must pay for his raw materials are both reg- 
ulated. In neither case is the dealer forbidden to select his customers or his 
suppliers. Conversely, the Constitution, as it has been construed, does not 
allow a state to confront every entrepreneur with a choice between what- 


8 St. Paul Book & Stationery Co. v. St. Paul Gaslight Co., 130 Minn. 71, 75-76, 153 N.W. 
262, 264-65 (1915). 

19 Is this not an inversion of the common law’s teaching that the duty to serve carried with 
it, as a means of reinforcing it, the duty to serve at reasonable rates? Allnutt v. Inglis, 12 
East 527 (K.B. 1810). See Kirkman v. Shawcross, 6 T.R. 14, 17 (K.B. 1794) (per Lord Ken- 
yon, C. J.: “The case of the innkeepers does not bear any resemblance to the present; for as 
they cannot refuse to receive guests, so neither can they impose unreasonable terms on them’’). 

2 Birmingham v. Southern Bell Tel. & Tel. Co., 234 Ala. 526, 534, 176 So. 301, 307-8 
(1937); Brooklyn Union Gas Co. v. New York City, 50 Misc. 450, 461, too N.Y. Supp. 570, 
577 (S. Ct. 1906); United States Light & Heat Corp. v. Niagara Falls Gas & Electric Light Co., 
47 F. (2d) 567, 570 (C.C.A. 2d 1931). See Pinney & Boyle Co. v. Los Angeles Gas & Electric 
Co., 168 Cal. 12, 15, 141 Pac. 620, 621 (1914) (“‘Moreover, while the public utility is bound to 
render the service or furnish the commodity, an individual member of the public is not com- 
pelled to accept the service or use the commodity. If he does so it is conclusively held that his 


act is an acceptance of the rate fixed and that he may not, thereafter, contest the reasonable- 
ness of the rate’’). 


#t St. Paul Book & Stationery Co. v. St. Paul Gaslight Co., 130 Minn. 71, 75, 153 N.W. 262, 
264 (1915). See, also, Western Association of Short Line Railroads v. Railroad Com’n, 173 
Cal. 802, 806, 162 Pac. 391, 392 (1916): “Modern transportation has unquestionably reached 
the point where it is no more an answer to the farmer who thinks that the rates of the auto 
truck which passes his farm are extortionate, to say that he may haul his own product, than 
it would be to make him the same answer if he were complaining of a railroad extortion.” 

22 German Alliance Ins. Co. v. Lewis, 233 U.S. 389, 407 (1914). 
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ever rates it chooses to establish and going out of business or, to put it 
otherwise, it has not been supposed that one who is under no duty to deal 
may not protest against a legislative fixing of his prices. 

By the same token, it ought not to be difficult to convince a court that 
is not merely looking for phrases to justify its conclusion that the argu- 
ment that the consumer has no “property” at stake to be protected” is 
both untrue and irrelevant. It is untrue unless one closes one’s eyes to the 
millions of dollars that consumers—domestic, mercantile and manufac- 
turing alike—have spent in electrifying their homes, their stores and their 
factories, to the millions that they have sunk in gas-heating and water- 
supplying equipment, and to the millions irreparably put into sites that 
would be worth nothing if it were not for transportation facilities. If this 
be not property, this equipment which is good for nothing if the electricity, 
the gas, the water and the transportation are not forthcoming, then very 
little indeed can be called property. But the argument is as irrelevant as 
it is untrue unless one ignores the tens of dozens of cases on the books pro- 
tecting expectancies—call them “property” if you will—which are fully 
as intangible as is this. 

To deny that these arguments of the courts are convincing is not, how- 
ever, to suggest that there are no difficulties to be hurdled. Beyond them 
lie several which are harder to overcome. One that might be thought to 
preclude, and certainly increases the difficulty of, judicial relief is familiar 
enough. Grovey v. Townsend,” read in the light of Nixon v. Herndon® and 
Nixon v. Condon,” is a warning that the Fourteenth Amendment has 
limits, that a person who finds himself as effectively harmed by unofficial 
action as he could be by official action may find no judicial relief available 
against the former comparable to that which would lie against the latter. 
But granting, for the sake of argument, that Grovey v. Townsend is good 
law, its teaching must not be too hastily translated to cover our problem. 
It is not clear that, in fact, a defense of no state action would be open in 
such a case as the one we are supposing. Only rarely would it be clearly 
open—only, that is, where the utility enjoys its monopoly without any 

3 Cf. Tyson v. Banton, 273 U.S. 418 (1927); Ribnik v. McBride, 277 U.S. 350 (1928); Wil- 
liams v. Standard Oil Co., 278 U.S. 235 (1929). 


#4 Brooklyn Union Gas Co. v. New York City, 50 Misc. 450, 100 N.Y. Supp. 570 (S. Ct. 
1906), aff'd 115 App. Div. 69, 100 N.Y. Supp. 625 (1906), aff’d 188 N.Y. 334, 81 N.E. 141 
(1907); United States Light & Heat Corp. v. Niagara Falls Gas & Electric Light Co., 47 F. 
(2d) 567 (C.C.A. 2d 1931). Cf. Birmingham v. Southern Bell Tel. & Tel. Co., 234 Ala. 526, 
533, 176 So. 301, 306 (1937) (“a subscriber who has no invested capital at stake, but only a de- 
sire for a lower rate’’). 


8 295 U.S. 45 (1935). 26 273 U.S. 536 (1927). 27 286 U.S. 73 (1932). 
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official grant or sanction and makes its charges at its own will with neither 
permission nor denial by the state. In most cases, on the contrary, it 
ought not to be hard to find enough state action to satisfy the require- 
ments of the Amendment. One ought to be able to find state action in the 
grant, as in many cases, of an exclusive franchise.** One ought, too, in 
most cases to be able to see state action in the statutory requirements that 
rate schedules be filed and, as filed, adhered to. And if, as in many cases, 
the rates are not merely filed but are actually prescribed, the require- 
ments could certainly be thought to be fulfilled. The question is not so 
much whether there is no state action or some state action as it is whether 
what state action there is is enough to warrant bringing the Fourteenth 
Amendment into play. 

The issue is, in some ways, still more subtle than this. It is not true 
that the Supreme Court never compels a state to act or to redress its non- 
action. Many times, of course, the problem need not be put in this form. 
Courts that possess adequate common law powers need not, ordinarily, 
be asked to face it in this way.” They can, if they are state courts, act for 
the state. They can, if they are federal courts, do the same in the absence 
of state adjudications to the contrary. It is only when common law meth- 
ods are absent—when, that is, neither common law nor statute gives a 
remedy—that the issue must be met head on. Though it is so frightening 
to think of its attempting to compel a legislature to act that it might be 
impossible to induce the Court to do anything about it,3° the problem has 
been thought simpler when the antagonist is a less formidable body. We 
are used, of course, to federal control of state judicial procedure in the 
name of due process of law. The indirect sanction of refusing to allow a 
judgment given after improper procedure to stand is common enough.* 
If this sanction is not sufficient, the Court is armed, as Mr. Justice John- 
son illuminatingly pointed out in his concurring opinion in Martin »v. 
Hunter’s Lessee,” with the power to enter and to enforce against the 

28 Common law judges have found enough in the grant even of a non-exclusive franchise or 


of eminent domain powers to warrant placing the grantee under judicial price restrictions. 
Allnutt v. Inglis, 12 East 527 (K.B. 1810). Cf. Lumbard v. Stearns, 4 Cush. (Mass.) 60 (1849). 

29 The illustrations are many, but of them Int’l News Service v. The Associated Press, 248 
U.S. 215 (1918), with Holmes’ concurring and Brandeis’ dissenting opinions, is particularly 
valuable. : 

3° The hesitation of the Court in Virginia v. West Virginia, 206 U.S. 290 (1907), 220 U.S. 1 
(1911), 222 U.S. 17 (1911), 231 U.S. 89 (1913), 234 U.S. 117 (1914), 238 U.S. 202 (1915), 241 
U.S. 531 (1916), 246 U.S. 565 (1918), is notorious. 

3 E.g., Powell v. Alabama, 287 U.S. 45 (1932) (failure of state court to provide counsel for 
accused). 

32 Wheat. (U.S.) 304, 362, 365-67, 381-82 (1816). 
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parties a final judgment of its own.*? Beyond these cases are those— 
arising alike under the full faith and credit clause,*4 the due process or 
equal protection clauses,** and federal statutes**—in which a state court, 
holding that it was not endowed by its creator with jurisdiction over a 
cause, has nevertheless been ordered to assume such jurisdiction by the 
Supreme Court. Finally, there is such a case as CJO v. Hague in which 
positive police protection was ordered,?’ or that whole line of cases follow- 
ing Gelpcke v. Dubuque** which allowed federal courts to order tax assess- 
ments to pay judgments against municipalities.*® The point is, of course, 
that the Court can and does make use of established instruments which 
are accustomed to, or can be forced into, obedience to its mandate. 


II 


Constitutional difficulties of this sort need not, of course, be faced by 
a court which is armed with statutory authorization to reverse a public 
service commission. The constitutional question—just as it is, in any case 
of this sort, a method for getting into some court without the aid of statute 
—is, in such a case, hardly more than a means for getting into the Supreme 
Court. The statutes come in various forms. With those that define with 
some care who may appeal there has been little trouble; one who has been 
a party before the commission has little difficulty getting into court under 
them.’ More interesting are those instances in which the commission 


33 43 Stat. 937 (1923), 28 U.S.C.A. § 344(a) (1928). Tyler v. Magwire, 17 Wall. (U.S.) 
253 (1872). 

34 Kenney v. Supreme Lodge, L.O.0.M., 252 U.S. 411 (1920); Broderick v. Rosner, 294 
U.S. 629 (1935). 

3s Truax v. Corrigan, 257 U.S. 312 (1921). 

36 Mondou v. New York, N.H. & H.R. Co., 223 U.S. 1, 55-59 (1912); Missouri ex rel. 
Burnes Nat’l Bank v. Duncan, 265 U.S. 17 (1924); McKnett v. St. Louis & S.F.R. Co., 292 
U.S. 230 (1934). 

37 The opinion of the trial court, 25 F. Supp. 127 (N.J. 1938), does not mention this impor- 
tant matter, but its decree is clear nevertheless; see The Hague Injunction Proceedings, 48 
Yale L. J. 257, 268 (1938). The decree, after modification, was affirmed in 101 F. (2d) 774 
(C.C.A. 3d 1939) and 307 U.S. 496 (1939). 

38; Wall. (U.S.) 175 (1863). 


39 The cases are legion, but Galena v. Amy, 5 Wall. (U.S.) 705 (1866), and United States v. 
New Orleans, 98 U.S. 381 (1878) (with which compare Heine v. The Levee Com’rs, 19 Wall. 
(U.S.) 655 (1873)) are typical. 

4° Allen v. Railroad Com’n, 179 Cal. 68, 175 Pac. 466 (1918), cert. den. 249 U.S. 601 (1919) 
(“any party to the action or proceeding [before the commission]’’); Wichita v. Hussey, 126 
Kan. 677, 271 Pac. 403 (1928) (inter alia ‘any body politic or municipal organization” may 
complain to the commission and ‘‘Any . . . . public utility . . . . or other party in interest” may 
appeal); In re Petition for Increase of Street Car Fares, 179 N.C. 151, 101 S.E. 619 (1919) 
(“any party affected”); Erie City v. Public Service Com’n, 278 Pa. 512, 123 Atl. 471 (1924) 
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acts sua sponte, the applicant before the commission is the utility, or the 
statute does not prescribe any qualifications for those who would protest 
the commission’s orders. The extremes in the range of possible decisions 
under these circumstances are represented by the positions that have been 
taken by the New Jersey and the Minnesota courts. The former, operat- 
ing under a statute which makes no pretense of defining who may seek a 
review of a commission’s order, has permitted a person described simply as 
“a resident, citizen, and owner of real estate in Jersey City, in which some 
of the lines of the railway run’ to contest an order increasing rates.“ The 
latter, operating under a statute which allows an appeal only to a party 
to a proceeding before the commission, has denied the right of appeal to a 
city which was notified by the commission of the pending proceedings, ap- 
peared on behalf of itself and of its citizens, took part in the proceedings 
and cross-examined witnesses.” That neither conclusion is dictated by the 


(“any party to the proceedings affected thereby’’); Public Utilities Com’n v. Providence Gas 
Co., 42 R.I. 1, 104 Atl. 609 (1918); Attleboro Steam & Electric Co. v. Public Utilities Com’n, 
46 R.I. 496, 129 Atl. 495 (1925), aff'd on interstate commerce issue 273 U.S. 77 (1927) (“any 
complainant aggrieved by any order”; intervening complainants treated as complainants); 
Railroad Com’n v. Houston Chamber of Commerce, 124 Tex. 375, 78 S.W. (2d) sor (1935) 
(“any .... party at interest .. . . dissatisfied”; [for the chamber of commerce’s position be- 
fore the commission, see the latter’s opinion and order, Sugar and Molasses, Carload, 37 Tex. 
R.R. Com’n Ann. Rep. 447 (1928); for a follow-up of this case, see Gulf, C. & S. F. R. Co. v. 
American Sugar Refining Co. 130 S.W. (2d) 1030 (Tex. Civ. App. 1939), dealing with the prob- 
lems of collecting under- or over-charges for the period of litigation]}) ; Eau Claire v. Wisconsin- 
Minnesota Light & Power Co., 178 Wis. 207, 189 N.W. 476 (1922) (‘‘any person or corporation 
in interest being dissatisfied’); McLean Lumber Co. v. United States, 237 Fed. 460 (D.C. 
Tenn. 1916) (“‘any party . . . . in interest to the proceeding before the Commission’’); Anchor 
Coal Co. v. United States, 25 F. (2d) 462, 478 (D.C. W.Va. 1928), rev’d because moot 279 
U.S. 812 (1929); Saxton Coal Mining Co. v. Nat’l Bituminous Coal Com’n, 96 F. (2d) 517 
(App. D.C. 1938) (“any person aggrieved by an order issued . . . . in a proceeding to which 
such person is a party”). Contra: Seaberg v. Raton Public Service Co., 36 N.M. 59, 8 P. (2d) 
100 (1932); In re Citizens of Belen and Valencia County, 37 N.M. 166, 20 P. (2d) 272 (1933). 
These cases, of course, do not go to the question of who is entitled to make himself a party be- 
fore the commission or who can be said to be aggrieved or affected. As to this, see such cases 
as Public Utilities Com’n ex rel. O’Neil v. Marseilles Land & Water Power Co., 295 Ill. 522, 
129 N.E. 113 (1920) (holder of completely or nearly expired equity of redemption in land served 
by defendant not a proper complainant); Board of Railroad Com’rs v. Symns Grocer Co., 53 
Kan. 207, 35 Pac. 217 (1894) (less than carload lot shipper cannot sue to enjoin enforcement of 
revised carload rate alleged to be discriminatory); Steenerson v. Great Northern R. Co., 69 
Minn. 353, 372, 72 N.W. 713, 714 (1897) (“‘complainant before the Commission need have no 
direct or immediate interest in the matter, and even if [as here] he has, he is acting on behalf of 
himself and the rest of the public’); Cleveland v. Public Utilities Com’n, 127 Ohio St. 432, 
189 N.E. 5 (1934) (city not entitled to make itself a party to proceedings begun by commission 
on its own motion and now finished which deal with “‘charges” and not with “‘rates’’). 

# O’Brien v. Board of Public Utility Com’rs, 92 N.J.L. 44, ros Atl. 132 (S. Ct. 1918), 
aff’d without reference to this point 92 N.J.L. 587, 106 Atl. 414 (1919). 

# State v. Tri-State Tel. & Tel. Co., 146 Minn. 247, 178 N.W. 603 (1920). 
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applicable statutes is indicated by results contrary to both in other juris- 
dictions. Thus the provisions of the Judicial Code governing review of 
orders of the Interstate Commerce Commission‘ are of the same indefi- 
nite sort as that involved in the New Jersey case. Yet the Supreme Court, 
though it has agreed that one who contests an order of that commission on 
the ground that it is ultra vires need not have been a party to the commis- 
sion’s proceedings,** has denied that right to a non-party where the ques- 
tion is merely one of reasonableness of rates.“ Per contra, the Rhode 
Island and Wisconsin courts, operating under statutes similar to that in- 
volved in the Minnesota case, have allowed persons, who so far as the re- 
ports show, were in the same position as the appellant in that case, to con- 
test commission orders.** This is not to say, of course, that the Minnesota 
court could decently have construed its statute to reach the result that the 
New Jersey court did if the New Jersey case had come before it. But it is 
to say that both types of statute are resilient enough to allow some 
thought to be given to what constitutes desirable procedure under them. 

The result of the Minnesota decision is not only that unnecessary time, 
money and energy have to be wasted in all cases in which the original com- 
plainant drops out but that, in reality, no consumer’s appeal at all will 
be available in those cases which the commission starts on its own mo- 
tion.‘? Whether one will wish to go as far as the New Jersey court has 


43 38 Stat. 219 (1913), 28 U.S.C.A. § 46 (1927). 


44 Skinner & Eddy Corp. v. United States, 249 U.S. 557 (1919) (“If plaintiff had sought re- 
lief against a rate or practice alleged to be unjust because unreasonably high or discriminatory 
the remedy must have been sought primarily by proceedings before the Commission. . . . . 
But . . . . [plaintiff’s] contention is that the Commission has exceeded its statutory powers. 
.... In such a case the courts have jurisdiction of suits to enjoin the enforcement of an order, 
even if the plaintiff has not attempted to secure redress in a proceeding before the Commis- 
sion.””); see Edward Hines Yellow Pine Trustees v. United States, 263 U.S. 143, 147 (1923). 
Cf. ICC v. Diffenbaugh, 222 U.S. 42 (1911). But cf. Berger, Exhaustion of Administrative 
Remedies, 48 Yale L. J. 981 (1939). 

45 United States v. Merchants & Manufacturers Traffic Ass’n, 242 U.S. 178 (1916) (denying 
right to sue to one who was not a party before the commission); Youngstown Sheet & Tube 
Co. v. United States, 295 U.S. 476 (1935) (permitting suit by one who was a party before the 
commission); see Alexander Sprunt & Son, Inc. v. United States, 281 U.S. 249, 255 (1930). 


46 Public Utilities Com’n v. Providence Gas Co., 42 R.I. 1, 104 Atl. 609 (1918); Attleboro 
Steam & Electric Co. v. Public Utilities Com’n, 46 R.I. 496, 129 Atl. 495 (1925); Eau Claire v. 
Wisconsin-Minnesota Light & Power Co., 178 Wis. 207, 189 N.W. 476 (1922). The position 
before the commission in the Rhode Island cases is sufficiently indicated in the opinions of the 
court; for the Wisconsin case, see In re Application of the Wisconsin-Minnesota Light & 
Power Co. for Authority to Revise Its Rates, 25 Wis. R.R. Com’n 88 (1920). 

47 But cf. Wichita Railroad & Light Co. v. Court of Industrial Relations, 113 Kan. 217, 
237, 214 Pac. 797, 807 (1923): “‘.... the evidence disclosed .... that the investigation of 
the contract rate was undertaken on the initiative of the Commission. .. . . 
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gone in allowing such appeals will depend largely on the situation in hand 
at the time. There is no difficulty in saying that a petitioner who wishes 
to present new evidence or to raise questions different from those which 
were presented before the commission should not be allowed to do so in 
court for the first time, that he should exhaust his administrative rem- 
edies before he comes there.“* But if everything that can be said before 
the commission has been said—if, that is, the appellant is willing to come 
to court on the record made before the commission whether by itself or 
by someone else—there is no good reason for requiring of him more than, 
at most, a pro forma application for a hearing before the board. To de- 
mand that he start a completely fresh application and, on that applica- 
tion, bear the burden of proof that a complainant normally bears is to 
ask far more than is necessary for the orderly administration of the law. 
; Some courts have found difficulties other than those centering around 
the word “party” in the way of granting to consumers the relief that the 
statutes would otherwise seem to authorize them to grant. Thus, in spite 
of the statutory authority of the Commerce Court to “enjoin, set aside, 
. annul, or suspend, in whole or in part, any order of the Interstate Com- 
1 merce Commission,”*? the Supreme Court threw an obstacle in the way 
when, in Hooker v. Knapp,® it held, on the authority of Procter & Gamble 
Co. v. United States* which was decided the same day, that the lower court 
had no jurisdiction to review an order of the commission reducing rates 
somewhat but not so fully as the consumer-plaintiffs desired. Though the 
y | affirmative-negative order doctrine of the Procter & Gamble case has now 
been happily discarded in Rochester Tel. Corp. v. United States,* a problem 
which that case raised still remains. Statutory permission to set aside a 


A een 





{ 
' 
' 
fs, i 
. Utilities Act, there is no order, permissive or mandatory, which the Commission is authorized 
“ to make which cannot be challenged in a court of competent jurisdiction by any person ag- 
grieved thereby. .... ” Sections 21 and 40 of the act (Kan. Gen. Stat. Ann. [Corrick, 1923] 
§§ 66-118, 66-140), which were specifically referred to by the court, provide that “any... . 
“a party in interest, being dissatisfied” may appeal and that the remedies given by the act shall 
c ; be merely cumulative of other existing remedies. In spite of the sua sponte aspect of the com- 
' mission’s action it appears from the report of the case (at page 222) that the plaintiffs were 
' notified of the proposed change and appeared in protest before the commission. 
” 4 “* Compare the problem of review where no record has been made before the commission, 
¥ j as, for example, where it merely allows a rate to be filed and to go into effect: West New York 
- v. Board of Public Utility Com’rs, 8 N.J. Misc. 93, 148 Atl. 603 (S. Ct. 1930); Birmingham Slag 


Co. v. United States, 11 F. Supp. 486 (Ala. 1935). Cf. Algoma Coal & Coke Co. v. United 
« States, 11 F. Supp. 487 (Va. 1935). 
49 36 Stat. 1148 (1911), 28 U.S.C.A.§ 41 (27) (1927). 
of 5° 225 U.S. 302 (1912), reversing Hooker v. ICC, 188 Fed. 242 (Commerce Ct. 1911). 
5* 225 U.S. 282 (1912). 5? 307 U.S. 125 (1939). 
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rate order at the instance of a consumer no more solves all of the con- 
sumer’s problems by itself than would a constitutional doctrine of extor- 
tionate rates. In either case one must ask what a striking down of a com- 
mission’s rate order means. Probably one must distinguish between two 
cases. In the first of them the striking down of the order leaves standing a 
prior rate schedule which is sufficiently low to satisfy the constitutional or 
statutory requirements. There is, obviously, little difficulty for the court 
in such a case. It is the second that raises trouble: the order being struck 
down, there is left either a blank, or a still higher rate schedule,* or a rate 
schedule which, though lower than the one struck down, is still too high 
under the tests set up by the court.*4 Within these cases, too, there are 
possible distinctions that must be drawn. There will be instances in which 
the utility will be willing to cooperate with the court—in which, to put it 
differently, it wishes the lower rates that the consumer is asking for and is, 
perhaps, merely using the consumer as a judicial cat’s paw for its own 
end.*> All that is needed in such a case is a decree forbidding the commis- 
sion to enforce its earlier order. There will be instances, too, in which the 
commission allowed the rates it did only under a misapprehension of what 
was required of it® and in which it has both the means and the will to tide 
over the interim. Again, the problems raised are not bothersome; a de- 
cree forbidding the utility to charge the filed rates and ordering the com- 
mission to proceed to correct its earlier findings is enough. It is only when 
utility and commission are actively opposed to court and consumer that 
one need fear trouble in framing and enforcing appropriate relief. There 

53 Cf. Public Service Gas Co. v. Board of Public Utility Com’rs, 84 N.J.L. 463, 87 Atl. 651 
(S. Ct. 1913), rev’d as to refusal to review on certiorari and aff’d on merits sub nom. Passaic v. 
Board of Public Utility Com’rs, 87 N.J.L. 705, 95 Atl. 127 (1915). Cf. Pacific Gas & Electric 
Co. v. Railroad Com’n, 16 F. Supp. 884 (Cal. 1936), affirmed by an equally divided court 301 


U.S. 669 (1937) (court may not refuse to enjoin enforcement of improperly adopted rate order 
on ground that prior schedule which will come into effect is excessive). 

54 For the converse case—where the court’s injunction, at the suit of a utility, against the 
enforcement of a commission rate order would have left in effect a still lower rate order—see 
Public Service Railway Co. v. Board of Public Utility Com’rs of New Jersey, 276 Fed. 979, 990 
(D.C. N.J. 1921), appeal dismissed by stipulation 266 U.S. 636 (1924). 

55 Such appears to have been the case in United States Light & Heat Corp. v. Niagara Falls 
Gas & Electric Co., 47 F. (2d) 567 (C.C.A. 2d 1931); see the master’s report to the district 
court, 23 F. (2d) 719 (D.C. N.Y. 1927). 

86 Cf. New Orleans Real Estate Board vs. Ins. Com’n of Louisiana, 177 La. 1091, 150 So. 
286 (1933); Brest v. Com’r of Ins., 270 Mass. 7, 169 N.E. 657 (1930); Brand v. Safford, 118 
Ohio St. 56, 160 N.E. 464 (1928). When, as in Allen v. Railroad Com’n, 179 Cal. 68, 175 Pac. 
466 (1918), it is held that a supplier of services is not, contrary to the commission’s determina- 
tion, a public utility and, hence, that the commission cannot relieve it from contract rates 
agreed to by it, there is, of course, no difficult administrative problem for the court. See also 
Oklahoma City v. Corporation Com’n, 80 Okla. 194, 195 Pac. 498 (1921). 
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is, in such a case as this, the gentle method which several courts have sug- 
gested’? and that most courts, without considering the matter, use: the 
court may, if it cares to, go on the assumption that the commission will do 
its duty as it is instructed by the court, that it will say, as Secretary 
Wallace said when his bona fides was challenged by plaintiffs who had 
been successful in overturning one of his orders: 


Whatever may have been my findings on the basis of the prior hearing, I see no rea- 
son why I cannot as fairly and as impartially conduct further proceedings consistent 
with the opinion of the Supreme Court as any other inferior court whose action has 
been reversed by an appellate court. I, naturally, thought that my original decision 
was correct at the time. But I have never said or intended to say that upon a further 
hearing with a new procedure or with the benefit of fresh argument or new evidence I 
could not or would not change my findings. In view of the defect found in my previous 
procedure and with the knowledge that my conduct of this proceeding will be most 
carefully scrutinized, I have every reason to guard against any possible error of pro- 
cedure or of judgment. My concern is not to vindicate my past judgment, but to see 
that the substantive rights of the parties are fairly determined.s* 


If, however, the commission cannot be relied upon to put a lower rate 
system into effect expeditiously—and ordinarily the court will have to 
give it considerable discretion in the matter—or, if, more than this, the 
commission is so hostile that only a mandamus will force it to do its job, 
there is indeed trouble to be faced, trouble that can be adequately met 
only if the court has an “or modify” clause at its disposal®® or is willing to 


57 E.g., Hooker v. ICC, 188 Fed. 242, 247 (Commerce Ct. rgrt): “‘. . . . it appears that all 
the shippers would gain in this litigation would be the vacation of the [commission’s] order, and 
if the court held that the rates permitted were so high as to be violative in a constitutional sense 
of the rights of the shippers then no doubt the Commission would not again establish such a 
high schedule of rates At first we were inclined to think that the result which would be 
obtained by a successful termination of this suit in behalf of the shippers would be so incon- 
sequential as to render it unnecessary for this court to take jurisdiction over the case, but upon 
further reflection it would seem that the shippers have the right to a judgment of this court as to 
whether or not the schedule of rates . . . . is [too] . Then if the shippers again 
went before the Commission they ould have the benefit of the judgment of this court upon 
that subject.” Compare McLean Lumber Co. v. United States, 237 Fed. 460, 468 (D.C. Tenn. 
1916): “The petition is not open to the objection that it seeks to have the court take the place 
of the Commission as a rate-making body, and require the Commission to order the railroad 
company to establish in lieu of the new rates such other and lower rates as may be found to be 
reasonable by the court. [It].... merely prays that the orders of the Commission, affirmative- 
ly requiring the carrier to establish the new rates and maintain the same for two years, be an- 
nulled and their enforcement enjoined 

s* Secretary of Agriculture v. Andrews, mimeographed opinion, 4 (Bureau of Animal Indus- 
try, Docket No. 311, 1938). 

59 See Van Buren Waterworks v. Van Buren, 152 Ark. 85, 89, 237 S.W. 696, 698 (1922). Cf. 
Steenerson v. Great Northern R. Co., 69 Minn. 353, 376, 72 N.W. 713, 716 (1897), with which 
compare Duluth v. Railroad & Warehouse Com’n, 167 Minn. 311, 317, 209 N.W. 10, 13 (1926). 
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reseise itself of its common law predecessors’ powers and to require the 
utility directly not to charge unreasonable rates until the commission shall 
have framed a new and satisfactory rate schedule.” 


6° Cf. Hutchinson v. Hutchinson Gas Co., 125 Kan. 346, 355-56, 264 Pac. 68, 73 (1928); 
Consolidated Gas Co. v. Newton, 267 Fed. 231, 270, 273 (D.C. N.Y. 1920), modified and af- 
firmed 258 U.S. 165 (1922), with which compare Central Kentucky Natural Gas Co. v. Rail- 
road Com’n, 290 U.S. 264 (1933). Contra: Garson v. Steamboat Canal Co., 43 Nev. 298, 185 
Pac. 801 (1919); Railroad Com’n v. Uvalde Construction Co., 49 S.W. (2d) 1113 (Tex. Civ. 
App. 1932) (‘‘When rates are suspended by injunction, the old rates which were supplanted by 
those attacked thereby become effective Whether or not such former rates are unreason- 
able ... . becomes an entirely different controversy The entire matter... . reverts 
back to the commission for relief . . . .”’). 

It is frequently said in the cases, of course, that rate-making for the future is “legislative” 
and that, therefore, the courts can do no more than declare a legislatively-designated rate void. 
This would seem to confuse the ‘‘properly legislative” with the “‘exclusively legislative.’”” Com- 
pare three classes of cases: (1) Those in which the court has taken jurisdiction to determine 
the reasonableness of rates charged by municipally-owned utilities exempt from commission 
control: Kiefer v. Idaho Falls, 49 Idaho 458, 289 Pac. 81 (1930); Holton Creamery Co. v. 
Brown, 137 Kan. 418, 20 P. (2d) 503 (1933) (with which, however, compare Holton Creamery 
Co. v. Brown, 141 Kan. 830, 44 P. (2d) 262 (1935)); Butler v. Karb, 96 Ohio St. 472, 483, 117 
N.E. 953, 956 (1917); Shirk v. Lancaster, 313 Pa. 158, 169 Atl. 557 (1933). See Oppenheim v. 
Florence, 229 Ala. 50, 57, 155 So. 859, 864 (1934); Springfield Gas & Electric Co. v. Springfield, 
292 Ill. 236, 253, 126 N.E. 739, 746 (1920), aff’d 257 U.S. 66 (1921). (2) Those in which the 
court, admitting that rate-making is a legislative function, has nevertheless held itself entitled, 
where there was no commission control over a privately-owned utility, to enjoin discontinuance 
of service when the defendant-utility, charged by law with the exaction of no more than a 
‘*reasonable”’ rate, has threatened to exact an unreasonable one: Whitmore v. New York Inter- 
urban Water Co., 158 App. Div. 178, 142 N.Y. Supp. 1098 (1913); Mamaroneck v. New York 
Interurban Water Co., 126 Misc. 382, 413, 212 N.Y. Supp. 639, 670 (S. Ct. 1925); Turtle Creek 
Borough v. Pennsylvania Water Co., 243 Pa. 401, 90 Atl. 194 (1914) (with which compare Bry- 
mer v. Butler Water Co., 179 Pa. 231, 36 Atl. 249 (1897)); Ball v. Texarkana Water Corp., 127 
S.W. 1068 (Tex. Civ. App. 1910) (with which compare West v. Probst, 6 S.W. (2d) 96, 105 
(Tex. Com’n App. 1923)). Cf. People ex rel. Brush v. New York Suburban Water Co., 38 App. 
Div. 413, 56 N.Y. Supp. 364 (1899) (mandamus to compel furnishing of water at reasonable 
rates). (3) Those in which the court, as a condition of the granting of an injunction against the 
rates set by a public service commission, has fixed the maximum rates chargeable by the utility- 
plaintiff pendente lite: Augusta-Aiken Railroad & Electric Corp. v. Railroad Com’n, 281 Fed. 
977 (C.C.A. 4th 1922); In re Arkansas Railroad Rates, 168 Fed. 720 (C.C. Ark. 1909); Public 
Service R. Co. v. Board of Public Utility Com’rs of New Jersey, 276 Fed. 979 (D.C. N.J. 1921), 
appeal dismissed by stipulation 266 U.S. 636 (1924); State ex rel. Cleveland v. Court of Ap- 
peals, 104 Ohio St. 96, 135 S.E. 377 (1922). Cf. Pacific Gas & Electric Co. v. San Francisco, 211 
Fed. 202, 206 (D.C. Cal. 1913) (court will vacate injunction if unreasonably high rates are 
charged). 

The classic discussion of the power of the legislature to impose rate-making duties on a court 
is that of Holmes, C. J., in Janvrin, Petitioner, 174 Mass. 514, 55 N.E. 381 (1899). The discus- 
sion of McCurdy, The Power of a Public Utility to Fix Its Rates and Charges in the Absence of 
Regulatory Legislation, 38 Harv. L. Rev. 202 (1924), goes largely to the problem of whether the 
initiative lies with utility or court (and to that extent to the power of law as against that of 
equity), not to the power of equity to enjoin if the prerequisites for equity jurisdiction are 
otherwise present. Morrell v. Brooklyn Borough Gas Co., 113 Misc. 65, 184 N.Y. Supp. 651 





CONSUMERS’ APPEALS FROM RATE ORDERS 273 


Ill 


The question remains by what standards a court is to judge whether a 
commission-made rate is so high that it ought to be struck down at the 
suit of a consumer. Passing by the problems that arise when the subject of 
the contest is an individual rate, the considerations involved can be seen 
in those larger cases that center around the utility’s rate structure as a 
whole and that have been the main constitutional battleground in the 
fights between utility and commission. It is on this question of standards, 
one may venture to assert, that the possibility of getting a review on con- 
stitutional grounds breaks down. Probably the closest that one could 
come toward achieving this end—aside from the purely imaginative pos- 
sibility of the commission’s fixing a rate so high as to be absurd, e.g., $10 
per k.w.h. for electricity today—would be on demurrer. It is possible that 
sufficiently strong adjectives—“extortionate,” “exorbitant,” or ‘‘oppres- 
sive,” for instance—could be found to induce a court to do for the con- 
sumer what it does for the utility on a plea of “‘confiscatory.” For there is 
sometimes a magic in bare words that disappears when a more definite 
formulation is called for. But that the magic of “confiscatory’’—arising 
as it does out of a persistent belief in property as a res rather than as a 
congeries of relations—has led the courts into an attempt to find a formula 
by which to settle the problem of the little more and the little less that is 
so critically pervasive of this field of constitutional law, is hardly a reason 
to hope that “oppressive” and its fellows which deal with intangibles will 


(S. Ct. 1920), 195 App. Div. 1, 185 N.Y. Supp. 883 (1921), 231 N.Y. 398, 132 N.E. 129 (1921), 
which furnishes the starting point for his discussion, is not an altogether clear case. The New 
York Court of Appeals answered the first question certified to it—‘‘On the complaint and mov- 
ing affidavits, had the court at Special Term power to grant the injunction pendente lite against 
the defendant gas company, and to enjoin it from collecting the rate of $1.40 per thousand 
cubic feet of gas?””—in the negative. (With this answer fell, of course, the affirmative portion 
of the trial court’s injunction which fixed the rate at $1.15.) In doing so it did not refer to the 
allegations of the complaint “that the rate of one dollar and forty cents fixed by the order of 
the commission is unjust, unreasonable, excessive and exorbitant” but dealt solely with the 
question whether the commission had any power to fix a rate above a legislatively-declared 
maximum which had been held unconstitutional in another litigation. A sufficient answer may 
be that the commission was not a party to the injunction proceedings and that, until it was 
brought in, the company was entitled to rely on its filed and accepted rates. Another answer 
may be that, as pointed out by the dissenting justices in the Appellate Division (195 App. Div. 
1, 9 (1921)), the proper method of correcting the error, if the commission had power at all, was 
by certiorari. Still another may be that counsel did not intend and the courts did not under- 
stand the allegation quoted above to be more than an inducement to equitable relief against the 
alleged excess of power assumed by the commission. But it is not impossible to believe that the 
Court of Appeals’ opinion means that the trial court had no power at all to do what it did. If so, 
the case is in conflict with others cited above. 
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cause the courts to indulge in similar efforts. At least, as utility and con- 
sumer alike have discovered to their sorrow,” the effect of “‘confiscatory”’ 
in tangibles has not been carried over to intangibles on the procedural side 
of due process. Clearly, whatever may be the result in the statutory cases, 
one could not expect the courts to hold, as a matter of constitutional 
law, that the state’s privilege is the exact measure of its duty, that the 
lowest rate which it may set without the utility’s being able to protest 
successfully is the highest rate it may set without the consumer’s being 
able to do the same. And above this there is—again without regard to the 
results in the statutory cases—no discernible stopping place that fits our 
habits of thinking. Even granting, then, that other difficulties in the way 
of relief to consumers can be successfully hurdled and granting, too, that 
the Court, though less given to the exercise of power in the name of the 
Constitution, might be presumed to be more indulgent to the consumer 
than it formerly was, one must probably conclude that the difficulty of 
finding a tenable formula renders the hope of effective constitutional re- 
view nil. 

Except that they are not very explicit about the rates which the com- 
missions are to set, the statutes may provide the needed leverage that the 
Constitution does not. “Just and reasonable” is the phrase which is usual- 
ly employed to describe these rates—a phrase which, like so many other 
terms in the law, is one that has content only as content is given it. A 
statute which goes beyond this will hardly move further than the almost 
equally vague injunction that in fixing these “just and reasonable” rates 
due consideration be given to the value of the utility’s property.” Unless, 
then, one is prepared to assert that there is such a thing as an “inherently 
just” rate or a rate which is “reasonable per se” one must be prepared to 
look elsewhere than to the statutes for help. 

There is more than one verbally identifiable stopping place in the scale 
of possible rates which a court might say marks the “reasonable”’ price. 
Were one forbidden, as a consumer, to interest oneself in the earnings of 
the utilities and to base one’s claim of too high rates on those earnings— 
as, indeed, some of the older cases held®**—one might be nearly stranded. 

6: Acker v. United States, 298 U.S. 426 (1936); Lewistown v. Public Service Com’n, 80 Pa. 
Super. 528 (1923); Scranton v. Public Service Com’n, 80 Pa. Super. 549 (1923). But cf. Hunt- 


ington v. Public Service Com’n, 89 W. Va. 703, 706, 110 S.E. 192, 193 (1921) (semble that judi- 
cial review for consumers is required by the Constitution). 


62 Cf. Spurr, The State Commissions are Corrupting Utility Officials, 3 Pub. Util. Fort. 61, 
63 (1929). 


6s Canada S. R. Co. v. Int’l Bridge Co., 8 A.C. 723 (P.C. 1883); Hooker v. ICC, 188 Fed. 
242 (Commerce Ct. 1911). 
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But one might, under such circumstances, if one wished to indulge one’s 
love of the obscure, point to the “value of the service” as the proper 
point.* Or one could adopt some sort of quantum meruit technique and, 
with all the difficulty that such a search implies, go looking for the prices 
of similar services under similar conditions.’ Similarly one could, as some 
say the Massachusetts commission does,“ set one’s face primarily to- 
ward maintaining the utility’s securities at par on the market and allow a 
rate structure accordingly. Though one may doubt whether our public 
utility statutes were drafted on the assumption that the American busi- 
nessman is so incapable of looking out for himself that, unlike the eco- 
nomic man of the textbooks, he will not pursue the goal of maximizing his 
profits without governmental pressure on him to do so, one might argue 
that he is in fact so incapable, and so proceed to the conclusion, as 
President Hadley and Professor Cabot do,” that the policy-favored rate is 
one which will yield that result which would be had if the businessman 
attempted to maximize profits, the assumption being that thus, and thus 
only, can the utility’s owners be induced continuously to improve and ex- 
tend the service. Or one could, if this were too strong a dose, modify it 
by saying that that is a reasonable rate which, allowing for the fallibility 
of ownership and management, gives the utility enough but only enough 

64 I do not mean by this, of course, that “value of the service’ cannot be made less obscure 
than it is. For one such attempt, see Fisher, Value of the Service and Public Utility Rates: 
Two Case Studies, 11 J. of Land & Pub. Util. Econ. 76 (1935). I mean merely that, at present, 
it has no well-defined meaning. See, on the subject in general, 2 Bonbright, The Valuation of 
Property 1108 (1937); Edgerton, Value of the Service as a Factor in Rate Making, 32 Harv. L. 
Rev. 516, 534-56 (1919); Heyman, The Value of the Service: Its Various Meanings and Uses, 
9 J. of Land & Pub. Util. Econ. 252 (1933); Spurr, The $500 House Telephone, 12 Pub. Util. 
Fort. 320 (1933); Fisher, That $500 House Telephone, 12 Pub. Util. Fort. 586 (1933). 

6s Cf. Turner v. The Connecticut Co., 91 Conn. 692, 699, 101 Atl. 89, 91 (1917) (“If a ratein 
one locality is largely in excess of rates in other localities similarly situated and subject to like 
conditions, it is an unreasonble rate, for this would instance a discrimination against one local- 
ity in favor of another, or other localities”). For a bona fide quantum meruit case adopting 


this technique in part, see Continental Trust Co. v. United Railways & Electric Co., 7 F. Supp. 
265 (Md. 1934). Both of these cases involve only individual rates. 

66 Barnes, Public Utility Control in Massachusetts 152-56 (1930). 

61 Cabot, Public Utility Rate Regulation, 7 Harv. Bus. Rev. 257, 413 (1925); Ethics and 
Politics, 142 Atlantic Monthly 686 (1928). Hadley, Principles and Methods of Rate Regu- 
lation, 16 Yale Rev. (n.s.) 416, 427-29 (1927); The Meaning of Valuation, 18 Am. Econ. Rev. 
(Supp.) 173, 178 (1928); testimony in 2 Report of Commission on Revision of the [New York] 
P.S. C. Law, 722, 735-36, 743-44, 747-48 (1930). For criticisms of these two authors see Boat- 
wright, Competition and Electric Rates, 7 J.of Land & Pub. Util. Econ. 181 (1931); Bonbright, 
The Basis of Rate Control, in 1 Report of Commission, etc. ut supra, 334, 374-77; Gray, Com- 
petition as a Basis for Electric Light and Power Rates, 5 J. of Land & Pub. Util. Econ. 243 
(1929); Ryan, Public Utility Rate Regulation, 8 Harv. Bus. Rev. 193 (1930); Spurr, op. cit. 
supra note 62. 
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to provide continuous encouragement for nobler and nobler work. One 
could, if one accepted the ethical “‘ought’’ that is caught up in the assert- 
edly scientific “‘is,” urge that, since the best of all possible worlds for dis- 
tributing energies, resources and rewards is a competitive world, the util- 
ity should be permitted to earn what it would earn if such a regime were 
present even though the utility is blessed, by grace or otherwise, with its 
absence.®® (Here, of course, one would be careful to define competition 
so that it was a properly decorous competition, not the horrendous vari- 
ety that occasionally crops up in the cases;7° the latter, if it were accepted 
as a norm, might justify the commission in fixing rates closer to zero than 
would be comfortable.) Or one could, if one thought this last were too 
good or too bad for the utility, add to or subtract from it, as the case may 
be, whatever extra costs or savings occur from the utility’s being in a 
monopoly position. Not finally, but lastly, one might (if only one had a 
subsidy at hand) urge, following the analysis of Professor Montgomery,” 
that the rate should be so fixed as to evoke an expanding demand, the 
limit of which would be at “the point where incremental cost and demand 
price coincide” and that, absent such a subsidy, the closer one approaches 
this goal without running into constitutional difficulties the better. 

But the courts’ answers, in practice, to the inquiries which such a phrase 
as “just and reasonable”’ must raise are not so multiform as might be ex- 
pected. The tendency is” to lay down much the same criteria that have 


68 Cf. Bussing, Public Utility Regulation and the So-Called Sliding Scale (passim) (1936). 

6s This appears to be the view of at least some of the apologists for the reproduction cost 
doctrine. Cf. Brown, Discussion of Bonbright’s Railroad Valuation with Special Reference to 
the O’Fallon Decision, 18 Am. Econ. Rev. (Supp.) 181 (1928); Railroad Valuation and Rate 
Regulation, 33 J. Pol. Econ. 505 (1925); Dorety, The Function of Reproduction Cost in Public 
Utility Valuation and Rate Making, 37 Harv. L. Rev. 173 (1923). Not an apologist for repro- 
duction cost, Kirshman, The Principle of Competitive Cost in Public Utility Regulation, 35 
Yale L. J. 805 (1926), also accepts competitive price as the norm (“Regulation of public utilities 
in the United States has as its deepest purpose the perpetuation of ideals and standards at- 
tained in the field of natural competition”’). 

7° Cf. Public Service Com’n v. Great Northern Utilities Co., 289 U.S. 130 (1933) (private 
competition); Seymour v. Texas Electric Service Co., 66 F. (2d) 814 (C.C.A. sth 1933), cert. 
den. 290 U.S. 685 (1933) (municipal competition); Mapleton v. Iowa Public Service Co., 209 
Iowa 400, 223 N.W. 476 (1929) (municipal competition); Great Northern Utilities Co. v. 
Public Service Com’n, 88 Mont. 180, 293 Pac. 294 (1930) (private competition); Community 
Natural Gas Co. v. Natural Gas & Fuel Co., 34 S.W. (2d) goo (Tex. Civ. App. 1930) (private 
competition). See Gray, Public Utility Competition: A Case Study, 15 J. of Land & Pub. 
Util. Econ. 195 (1939). 

7 Government Ownership and Operation of Railroads, 201 Annals Am. Acad. of Pol. & Soc. 
Sci. 137 (1939). 

7 Wheeling v. Natural Gas Co. 115 W. Va. 149, 175 S.E. 339 (1934), appeal dismissed by 
agreement of parties 296 U.S. 659 (1935) (reversing commission for not considering original 
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been adopted in those cases in which the courts have had to decide for 
themselves in the first instance what such a rate is.” And these, in turn, 
run in much the same terms as those that survive from Smyth v. Ames.™ 
The result is that, though there is some talk of reasonableness as a zone 
rather than a line,’s the zone, in most cases in which it emerges, will have 
to arise out of tolerance in the application of formulae” rather than out of 
a difference in the formulae themselves. 

Off-hand it would, indeed, seem better to admit that the test of reason- 
ableness is not the same when a consumer appeals as it is when the appel- 
lant is a utility. For it hardly follows that because the commission may 
forbid a utility to earn more than, say, six per cent on a $5,000,000 rate 
base, it must do so—in other words, that anything above this is an un- 


cost). See Public Utility Com’n ex rel. Springfield v. Springfield Gas & Electric Co., 291 Ill. 209, 
222,125 N.E. 891, 897 (1919) (city’s appeal from lower court injunction against commission- 
fixed rates); Eau Claire v. Wisconsin-Minnesota Light & Power Co., 178 Wis. 207, 216, 189 
N.W. 476, 480(1922) (““We believe . . . . that [under] the legislative command to the commission 
.... the public has a right to complain of any rate which yields the utility more than a reason- 
able return. This is upon the theory that the legislature has in general terms prescribed but one 
rate: ie., a reasonable rate... .’”’). Cf. Huntington v. Public Service Com’n, 89 W. Va. 703, 
110 S.E. 192 (1921) (commission’s order raising water rates suspended on finding that it will 
yield a return to the stockholders estimated at between nine and fourteen per cent though the 
net return on fair value is but seven per cent). Consult such cases as State ex rel. St. Louis v. 
Public Service Com’n, 341 Mo. 920, 110 S.W. (2d) 749 (1937), appeal dismissed sub nom. Lac- 
lede Gas Light Co. v. Public Service Com’n of Missouri, 304 U.S. 398 (1938); East Ohio Gas 
Co. v. Public Utility Com’n, 133 Ohio St. 212, 12 N.E. (2d) 765 (1938); and Chambersburg Gas 
Co. v. Public Service Com’n, 116 Pa. Super. 196, 176 Atl. 794 (1935), in which there are appeals 
by both utility and consumer. 

73 Pere Marquette Boom Co. v. Adams, 44 Mich. 403, 6 N.W. 857 (1880) (“fair market 
value, arrived at with all such aids [including cost] as the circumstances afford’’); Long Branch 
Com’n v. Tintern Manor Water Co., 70 N.J. Eq. 71, 62 Atl. 474 (Ch. 1905), aff’d 71 N.J. Eq. 
790, 71 Atl. 1134 (1907) (fair value, but with emphasis on cost); New York Interurban Water 
Co. v. Mt. Vernon, 110 Misc. 281, 180 N.Y. Supp. 304 (S. Ct. 1920); Mamaroneck v. New York 
Interurban Water Co., 126 Misc. 382, 398-401, 212 N.Y. Supp. 639, 656-59 (S. Ct. 1925); 
Turtle Creek Borough v. Pennsylvania Water Co., 243 Pa. 401, 90 Atl. 194 (1914); Wishkah 
Boom Co. v. Greenwood Timber Co., 100 Wash. 472, 171 Pac. 234 (1918) (“present fair cash 
value, which is . . . . reproduction cost minus . . . . depreciation”). See Hall v. Tittabawassee 
Boom Co., 51 Mich. 377, 399, 16 N.W. 770, 782 (1883) (trial court’s instructions to jury: “fair 
rental value of the property [for which “‘a reasonable expenditure” is permissible] used . . . . 
in their business”); Underwood Lumber Co. v. Pelican Boom Co., 76 Wis. 76, 84, 45 N.W. 18, 
21 (1890) (‘value of all property and rights of property necessarily devoted or used” in the 
company’s business). 

4 169 U.S. 466, 546-47 (1898). 

75 Detroit v. Michigan Railroad Com’n, 209 Mich. 395, 433-34, 177 N.W. 306, 319 (1920); 
Portsmouth v. Public Utility Com’n, 108 Ohio St. 272, 140 N.E. 604 (1923). See Commons, 
Legal Foundations of Capitalism 357 (1924). 

16 As, for instance, through the operation of the rules governing burden or quantum of 
proof in the court. 
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reasonably high rate. The only immediately apparent objection to the 
double standard is that inquiry will be complicated and attention scat- 
tered by requiring the court to keep in mind two sets of criteria at once. 
But beyond this, can anything be said for adopting the same criterion for 
the consumer’s appeal that exists in the utility-appellant case? The re- 
sult makes sense as an expression of what generations of liberal economists 
and exponents of progress have preached as the great end and justification 
of private enterprise: as great a production of goods and services as possi- 
ble. And this is not, one may argue, so far from the legal norms which are 
associated with public utilities as might be supposed. It is but putting 
into broader and more obviously ethical terms the rule from which the no- 
tion of reasonable rates got its common law start—the rule, that is, that 
it is the duty of the utility to serve. That duty which in earlier times was a 
duty to serve the occasional traveler on the highway, the casual applicant 
at the inn-keeper’s door, the passing customer of the ferryman can thus be 
translated into the modern as the utility’s duty to supply continuously 
those indispensable services typified by water, transportation, power and 
light on which whole communities are dependent. The utility’s duty to 
serve, read in this context, is a duty so to price its services that as large a 
proportion of the community as possible shall have as full access to them 
as possible.’7 And it is, so it may be argued, the commission’s duty under 
the statutes to see that this duty is enforced. It is its duty, to rephrase the 
matter, to see that in the absence of unusual circumstances rates are kept 
as low as the Constitution will allow them to be kept.”* To adopt such a 
rule ought not to mean, of course, that there would be no flexibility in its 
application. There would clearly be circumstances, for example, under 
which the commission, seeing the impossibility of keeping the utility alive 
if rates were pared as low as they might be, would be justified in not doing 
so. There ought to be no difficulty again—if provision could be made 
ahead of time for keeping such forced contributions out of the rate base— 
in permitting the utility to finance extensions out of present rates instead 
of on the capital market. And there should be no trouble, for a third ex- 
ample, in seeing that the income over a period of four or six or eight years 

7 Merrill, On the Distinction between a Nonconfiscatory Rate and a Just and Reasonable 
Rate, 14 Corn. L. Q. 447, 456 (1929), arrives at the same conclusion. 

7 An underlying assumption, which is believed justified, is that the return to which the util- 
ity is constitutionally entitled is quite enough to protect the community’s needs in keeping it 
going. See Merrill, op. cit. supra note 77; Lewis, ‘“‘Reasonable” and “Barely Confiscatory” 
Rates, 15 Corn. L. Q. 573 (1930). Compare Guernsey, The Test of Reasonable Rates, 14 Va. 


L. Rev. 1 (1927). Of course, if the constitutional bottom should drop out, it would be necessary 
to re-examine this part of the problem. 
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may be a better measure for deciding whether rates are reasonable or not 
than is our more usual annual accounting period. 

If this is the correct interpretation of the statutes, it seems clear enough 
that judicial review at the instance of a consumer is proper in a rate case. 
But “the correct” may be misleadingly simple. Can one say with com- 
plete assurance that there is no other “correct” interpretation?; that the 
policy of the statutes is so clear that the commission itself has no choice of 
policy to make? Probably it would be agreed that this is too broad a state- 
ment to stand. If so, it is not so clear that the consumer does have a judi- 
cial remedy open to him. For if we say that what is a “just and reason- 
able” rate is a matter of policy, we have practically committed ourselves 
to commission finality. If, on the other hand, we choose to call it statu- 
tory interpretation, we have opened the way for the court to intervene. 
The former result, in spite of the overturning of the affirmative-negative 
order doctrine, is probably the one to be anticipated in the Supreme Court. 
For we have been warned that 
even when resort to courts can be had to review a Commission’s order, the range of 
issues open to review is narrow. Only questions affecting constitutional power, statu- 
tory authority and the basic prerequisites of proof can be raised. If these legal tests are 
satisfied, the Commission’s order becomes incontestable.79 
Whether the state courts will ignore this as they have ignored the affirma- 
tive-negative order doctrine in the past is anyone’s guess. Whether they 
should ignore it—of course one assumes that there will be like treatment 
of consumer and utility whichever way they go—is another question. Its 
solution will depend in part on one’s notions as to the propriety of an un- 
supervised and unlimited delegation of power in however small a field.*° 
It will depend partly on one’s estimate of the value of having some statu- 
tory method of judicial review at the instance of a consumer to counter- 
balance the utility’s constitutional method and of being able to force the 
courts occasionally to look at a commission in a light other than that shed 
by utility-commission contests. And it will depend partly on one’s esti- 
mate in a given jurisdiction and at a given time of the faithfulness of a 
particular commission to its statutory duties. Of such must one’s judg- 
ment be compounded. 

79 Rochester Tel. Corp. v. United States, 307 U.S. 125, 139 (1939). 


% So it might be argued, for instance, that because a statute which does not in terms or by 
implication set a standard by which the commission is to fix rates (and thus give the courts a 
standard by which to determine whether the commission has exceeded its authority) involves 
an undue delegation of power—cf. Matter of Saratoga Springs v. Saratoga Gas Co., 122 App. 
Div. 203, 214-15, 107 N.Y. Supp. 341, 349-50 (1907), rev’d on other grounds 191 N.Y. 123, 
83 N.E. 693 (1908)—the courts are required to determine whether that authority has in fact 
been exceeded in order to avoid the standard’s being rendered meaningless in practice. 








THE CONTENT OF COURSES IN LEGISLATION 


By Wittarp Hurst* 


separate focus of the curriculum. Those who see in this situation 

a fundamental weakness of the typical law training will welcome 
the publication of Professor Horack’s casebook,’ both as a stimulus to 
schools not yet experimenting, and as a suggestive base of comparison to 
those already testing their own ideas. /F our years of trial and error in this 
field at Wisconsin do not entitle me to the dogmatism of writing a standard 
review of a casebook whose editor, after ten years of background work, 
finds his “undertaking hazardous and the result experimental.’”’ But they 
do permit exchange and criticism of experience in an area where aims and 
methods are still wide open for discussion. 

The importance of legislation in the body of the law today, from a 
statute of Congréss to a regulation of an industrial commission or an 
ordinance of a city council, is a commonplace. Further, there has been a 
growing separation and specialization of the agencies which determine 
policy and formulate standards and rules. And as policy is expressed in 
more and more inclusive and complicated regulations, its practical sig- 
nificance depends increasingly upon the skill and sympathy of those who 
are engaged in its interpretation and application. The specialization of 
the policy-making function and the heightened importance of policy ap- 
plication mean that lawmen have greater need for a working philosophy 
and trained intuition in the adjustment of the relationships of iegal 
agencies) 


[sents still has to win its place in most law schools as a 


LEGISLATIVE ORGANIZATION AND PROCEDURE 


The conventional curriculum can offer the student little opportunity to 
become acquainted with essential problems in the functioning of the legis- 
lative process itself. A good deal of the law relating to the machinery of 
legislation— introduction of bills, consideration before committee and the 
full house, executive action—is straightforward, matter-of-fact doctrine 
on which background reading should suffice, without encroachment upon 
classroom hours. Professor Horack’s chapter on “Legislative Organiza- 

* Assistant Professor of Law, University of Wisconsin. 


* Cases and Materials on Legislation. By Frank E. Horack, Jr. Chicago: Callaghan & Co., 
1940. Pp. xxix, 829. $7.00. 
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tion and Procedure” follows the common-sense line of recent casebook 
construction, in using extensive editorial notes to present such material. 
His text, moreover, overruling departmental boundaries, seeks to place 
the legal issues in the living context of the political problems involved in 
legislative mechanics. Particularly important is the emphasis on the com- 
mittee system. Indeed, the lawyer’s job as advocate in the legislative 
process so centers on the committee stage, in the presentation of evidence 
and argument or in the representation of a client called to act as a witness, 
as to deserve more attention than the editor allows it.’ 

Three legal issues of legislative procedure, two involving the commit- 
tee stage, possess the root importance, the movement and the color which 
call for discussion. In the first place, Professor Horack does not, curiously, 
explore the extent to which due process may require notice and hearing 
for the enactment of legislative regulations. The question provokes il- 
luminating comparison of legislative, judicial, executive and administra- 
tive action, and illustrates how the lawyer’s concerns tie in closely with 
the hard facts of government in operation.’ Secondly, the presentation of 
evidence before legislative committees raises issues which are warmly con- 
tested and in flux. A drastically edited version of McGrain v. Daugherty‘ is 
inadequate to convey an impression of the movement of doctrine regard- 
ing the compulsion of testimony.’ Further, legislative records should be 
searched for material upon which to discuss standards of scope and pro- 
cedure in the presentation of evidence in committee hearings. Incidents in 
the conduct of the Dies Committee, for example, underline the need for 
the development within legislative tribunals themselves of canons of self- 
restraint and precedents of fair and orderly procedure in investigation. 
As a practical matter, judicial control will be exerted only in extreme cases 
and then only to enforce constitutional guaranties of minimum decencies; 

* Concise editorial comment might well supplant the substantial case treatment given 
questions of executive approval and veto. 


3 See, e.g., Spencer v. Merchant, 125 U.S. 345 (1888); Bi-Metallic Investment Co. v. State 
Board of Equalization, 239 U.S. 441 (1915); Norwegian Nitrogen Products Co. v. United 
States, 288 U.S. 294 (1933); cf. Townsend v. Yeomans, 301 U.S. 441 (1937). The editor 
emphasizes similarities in the functioning of the legislative and judicial processes. See Horack, 
The Common Law of Legislation, 23 Iowa L. Rev. 41 (1937). The issue of jurisdictional pre- 
requisites to valid judicial decision is fundamental. It would seem integral to Professor Ho- 
rack’s approach, thus, to consider the question of when notice and hearing may be prerequi- 
site to valid legislative adjudication. 

4273 U.S. 135 (1927). 

5 Cf. Kilbourn v. Thompson, 103 U.S. 168 (1880); Harriman v. ICC, 211 U.S. 407 (1908); 
Jurney v. MacCracken, 294 U.S. 125 (1935); Hearst v. Black, 87 F. (2d) 68 (App. D.C. 1936). 
Here also excellent secondary material is available for use with the cases. 
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and there are sound reasons why judicial intervention should go no 

further. Standards in respect to qualification of witnesses, cross-examina- 

tion, order of rebuttal, and limitations upon irrelevant and prejudicial 

matter must be the product of the legislators’ own practice. To draw from 

the body of committee practice sound principles and rules as to these mat- 

ters is a task peculiarly within the sphere of lawmen. The schools’ work in 

Legislation might here make another of many contributions to the work- 

ing of government. 

x Of the legal issues involved in the operation of legislative machinery, a 

' third deserves emphasis. There is a familiar conflict in the decisions re- 

garding the conclusiveness of the enrolled bill as against the evidence of 

the legislative journals, and of the journals as against still other evidence, 

in establishing the text of a statute and in determining compliance with 

constitutional requirements of legislative procedure. This conflict of doc- 

trine is fundamental to the litigation of all questions of the validity of 

legislative procedure in enactment. Professor Horack underlines this im- 

portance by placing the issue at the outset of his treatment of procedural 

questions. But the deeper significance of the cases, for teaching purposes, 

lies in the issue of judicial self-limitation, here presented in the highly 

practical terms of a recurrent problem. This aspect loses force, however, 

when the conflict of the enrolled bill versus the journal is presented only in 

the context of legislative mechanics and is not related to the policy ques- 
tions central to the interpretation of statutes. 


X 
THE PRESSURE BACKGROUND OF LEGISLATION “ 


Apart from legislative machinery, the standard curriculum ignores the 
extremely important problems which center about the pressure _pack- 
ground and around the drafting of legislation. The average law student is 

, an average citizen, in his Vague comception that legislation originates 

| either in the initiative of statesmen or among “lobbyists,” a term which to 

| him bears exclusively sinister connotations. The shallowness of conven- 
tional ideas as to the sources of legislation is fertile ground for unintelligent 
and reactionary disillusion with representative government. In speaking 
for a more realistic understanding of the pressures behind law making, the 
law school can make a significant contribution towards developing intel- 
ligent citizenship in its students and in the communities in which they as 
lawyers will exercise influence. / 

The relation of this emphasis to professional training is clear. As coun- 

-- 6el, the lawyer is increasingly concerned with predicting legislative action. 
As advocate before legislators, he needs a sound philosophy as to the 
proper scope of his job. As advocate, judge, or commissioner in a tribunal 
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applying legislative regulations, his approach will inevitably be condi- 
tioned by some theory of the respect or suspicion which is due the legisla- 
tive adjustments of community conflicts. Pre-law political science courses 
may contribute to a general point of view. But here, as is the case regard- 
ing the machinery of legislating, the problems go so to the heart of the 
lawyer’s job that the law school needs to pursue the study at the profes- 
sional level. As it is, a short experience convinces one that few students 
now obtain even the first factors of a mature political philosophy from 
their pre-law work. Whatever the proper assessment of responsibility for 
this failure, the fact justifies the inclusion of a good deal of rather elemen- 
tary statement in Professor Horack’s chapter on “Influencing Legislative 
Action.” Altogether, this chapter offers materials whose breadth and real- 
‘ism sharply challenge conventionally narrow notions of the background of 
legislative activity. Consideration is not restricted to influences operating 
directly upon the legislator—his background, the pressure of newspaper 
and voter and of private and governmental lobbyists. In addition, atten- 
tion is given to “pre-legislative influences” of organized interest groups 
and to the effects of the dislocations of social conflict and the inadequacies 
of private or governmental dealings with them, as provoking statutory 
change. Restrained pessimism characterizes a review of efforts to regulate 
election practices and lobbying, with the sound on that political 


THE CRITICAL CHOICES IN LEGISLATING 


The lawyer today does not have to wait to be elected to public office to 
become concerned with the drafting of laws. His client’s affairs may not 
reach the dignity of Congressional or state legislation, but there may be 
the matter of an administrative rule or a county or municipal ordinance 
to be sponsored, or amendments or substitutions to be drawn as counter 
moves to proposals by someone else. In any case, he must be more than a 
mere draftsman, since prior to the business of actually framing legislation 
there are choices to be made as to content. Professor Horack’s casebook 
excels other Legislation materials which I have had the opportunity to 
examine in the fullness with which he seeks to outline basic questions of 
“The Formulation of Legislative Policy.’” 

ceanatiaenadanien 

6 Reference might have been made to the Hatch Act and its amendment, and the materials ~“~ 
on regulation of lobbying might include or refer to data from the Canons of Ethics and Opin- 
ions of the Committee on Professional Ethics and Grievances of the American Bar Associa- 
tion. See Canons 26 and 36; Opinions 8, 26, 98, 148. Discussion of the courts’ reluctance to 
enforce contracts for lobbying services should be compared to the ruling of Fletcher v. Peck, 


6 Cranch (U.S.) *87 (1810), denying the admissibility of evidence offered to prove corruption 
in the enactment of a statute. 


7 See Horack, op. cit. supra note 1, at c. 1. 
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There are four such basic questions: (1) whether government should 
intervene in a given situation at all; (2) which agency should determine 
policy—legislature, administrative or local government body, the elec- 
torate itself, or private groups under government control; (3) what policy 
should be adopted; and (4) how the policy should be enforced. The law 
school cannot claim professional competence in the ultimate choices to be 
made in categories (1) and (3). The lawyer’s peculiar competence extends 
no further than to indicate how the choice of legislative agency and of 
sanctions may or should shape and limit the basic decisions of whether to 
legislate and what to legislate. Even so restricted, his claims to expert 
status rest more on default of contestants and on the hazardous intuitions 
of “common sense” than on any respectable amount of research. Before 
we can expect a really satisfactory treatment of these problems, we must 
do a good bit of spade work in the comparative study of official agencies 
and of sanctions. 

It is a reflection upon the lack of solid research in the field generally, 
then, and not upon the editor’s job, to say that the bulk of his source 
materials here are descriptive rather than critical. The editorial notes 
bristle with suggestive questions, and carry shrewd comments of a prac- 
tical nature, derived doubtless from the editor’s experience as a legisla- 
tive counsel. But for the student, questions and notes are relatively bar- 
ren unless set against a rich record of legislative experience in a field such 
as this, where expertness must be sought not in terms of formulae but of 
trained intuition. The bulk of presently available materials—the consti- 
tutional and statutory provisions and judicial opinions thereunder—set the 
framework within which the selection of types of regulations and sanc- 
tions must operate. These available materials can illustrate alternative 
choices. They do not furnish ultimately significant data to guide the 
choice. This is a point where good treatise material might best be used as 
the background for discussion of problem cases. But the treatises can be 
written only on the foundation of specialized studies of which we now have 
only a scattering.* 

8 Cf. Horack, Federal-State Co-operation for Social Security: The Grant-in-Aid, 30 Ill. L. 
Rev. 292 (1935) (excerpts in the casebook); Radin, Popular Legislation in California, 23 Minn. 
L. Rev. 559 (1939); Handler, False and Misleading Advertising, 39 Yale L.J. 22 (1929); 
Merwin, Public Relations in Selected Wisconsin Administrative Departments (1937) (unpub- 
lished doctoral thesis, University of Wisconsin). Professor Horack presents the fundamental 
problem, of whether legislative power should be exercised at all in a given situation, in a short 
but lively section juxtaposing the dogmatism of Herbert Spencer and the factual approach of 
Dean Pound. As indicated in the text, I do not believe it within the proper sphere of the law 


curriculum to attempt a more lengthy exploration of ultimate social values. The casebook 
might well, however, suggest to the student a comparison of the policy issues here with those 








COURSES IN LEGISLATION 285 


Meanwhile, the present casebook demonstrates that imaginative selec- 
tion and arrangement of available materials may broaden horizons. Two 
aspects of Professor Horack’s treatment are important contributions to 
the student’s realistic appreciation of the legal system. It directs particu- 


aid and by regulation through private associations subject to state super- 
vision. Again, the facts of continuity and precedent in the evolution of 
legislative policy are stressed as being significant factors in the appraisal 
of the pressure background and the interpretation of statute law. 


PROBLEMS OF DRAFTSMANSHIP ~ 


Probably the most important lessons in the drafting of legislation can- 
not be taught, but can be gathered only from apprenticeship. Viewing the 
problem from another angle, many of the legal issues affecting the framing 
of legislation, like most of those regarding legislative machinery, involve 
relatively simple and uninspiring material concerning formal constitu- 
tional requirements or straightforward devices of arrangement and expres- 
sion for clarifying the internal structure and meaning of a statute. Ques- 
tions of construction are of course also involved where the internal struc- 
ture of the act is relied upon to clarify intention. But, whether the em- 
phasis in questions of punctuation, for example, or the use of permissive 
and mandatory verbs, be on draftsmanship or interpretation, the elemen- 
tary character of much of the material recommends the use of a back- 
ground text plus problem cases in the framing of typical provisions. Pro- 
fessor Horack’s arrangement largely follows this device, though the case 
treatment of some subjects, notably statute titles, seems over-generous. 

The casebook, however, does not adequately exploit the possibilities of 
two very suggestive topics concerning draftsmanship. The first is that of 
constitutional limitations on special and local legislation. These limita- 
tions find expression in a remarkable amount of litigation. They were de- 
veloped out of the experience of legislative excesses during certain periods 
of economic exploitation, and there is good reason for inquiring into their 
continued justification and their aptness today to meet the abuses at 
which they were aimed. Moreover, the cases, continually raising embar- 


of substantive due process. Compare Stone, J., for the Court, in Miller v. Schoene, 276 U.S. 
272, 279 (1928) (“It would have been none the less a choice if, instead of enacting the present 
statute, the state, by doing nothing, had permitted serious injury to the apple orchards within 
its borders to go on unchecked.”). This portion of the casebook might also be integrated with 
the treatment of strict and liberal construction. Compare Cardozo, J., for the Court, in 
Burnet v. Guggenheim, 288 U.S. 280, 286 (1933) (“The construction that is liberal to one tax- 
payer may be illiberal to others”). 
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rassing issues of form versus substance in the satisfaction of these consti- 
tutional limitations, pose questions significant in other fields. 

The second problem in draftsmanship, the implications of which ae 
broader development than this casebook affords, is that of exact 
_Sion. on. A statute may he so indefinite as to violate due process of | law. ir it 
“js not self-executing, but confers rule-making power upon administrators, 
the validity of its generality is tested by the more lenient doctrines of 
delegation of powers. Professor Horack includes basic cases on indefinite- 
ness. But he slights the comparison with delegation doctrine, with its im- 
plications for the draftsman in respect to the problems of choice of agen- 
cies and types of regulation and sanctions.? Moreover, a wider and richer 
assortment of material than the constitutional decisions afford is neces- 
sary to realize the potentialities of this issue of exact expression. Probably 
the most fruitful job that a drafting course can hope to accomplish lies in 
this area, where skill with words must be linked with patience and intel- 
ligent appreciation of the facts of the situation to be regulated. The case- 
book for the course might present the student with exercises in drafting 
regulatory clauses against the background of stated facts, both of a techni- 
cal and a rule-of-thumb character, in typical industrial or commercial or 
governmental problems.’® Such work should stress the strategic relation 
between precision or calculated generality in expression and the problem 
of enforcement. 

The due process decisions on indefinite statutory language have obvious 
importance for the draftsman, They also impress a lesson in advocacy. 
They teach that if the constitutional requirement is to be applied intelli- 
gently, counsel must see that judges appraise statutory terms with ade- 
quate understanding of their factual context and of the practical difficul- 
ties faced by those who framed the words to meet the facts. The point will 
be reinforced if the casebook furnishes some experience in drawing provi- 
sions to deal with the raw material of the facts involved in regulatory 





9 Study of United States v. Cohen Grocery Co., 255 U.S. 81 (1921), and Connally v. General 
Construction Co., 269 U.S. 385 (1926), which the editor reprints, would gain measurably from 
the inclusion of United States v. Shreveport Grain & Elevator Co., 287 U.S. 77 (1932), where 
the Court approved delegation language not dissimilar to that held invalid in the self-executing 
statutes involved in the other cases. Juxtaposition of Mahler v. Eby, 264 U.S. 32 (1924), 
with United States v. Ballard, 12 F. Supp. 321 (Ky. 1935), which the editor reprints, and with 
In re Peppers, 189 Cal. 682, 209 Pac. 896 (1922), would suggest the dangers of destructive con- 
fusion when a self-executing statute is measured by the too lenient test of delegation doctrine, 
or a delegating statute is found wanting under the too stringent tests of indefiniteness. Com- 
pare also United States v. Eaton, 144 U.S. 677 (1892). 


0 Cf. Omaechevarria v. Idaho, 246 U.S. 343 (1918); Hygrade Provision Co. v. Sherman, 
266 U.S. 497 (1925); Bandini Petroleum Co. v. Superior Court, 284 U.S. 8 (1931); Campbell 
v. New York, 244 N.Y. 317, 155 N.E. 628 (1927). 
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situations. From these aspects the problem of exact expression also is in- 
tegral to the study of interpretation. The present casebook, however, does 
little to Suggest features-of this relationship. It should, for example, call 
attention to the fact that due process limitations upon indefinite legisla- 
tion may restrict the application of some familiar canons of construction. 
Thus the casebook might question whether due process in this respect 
limits the operation of implied repeal or the interpretation of statutes in 
pari materia.” Or it might suggest that the incidence of doctrines of strict 
construction may sometimes be better understood when these doctrines 


are observed as expressions of policies similar to that expressed in the due 
process doctrine.*$ 


THE STUDY OF INTERPRETATION 


The central problems of interpretation, it might be urged, pervade all 
courses today and are best handled there. The missionary for Legislation 
instruction will be content to the extent that his work is further incor- 
porated into the standard subjects, where statutes can be presented in 
their living context and continuity to a degree denied, by limitations of 
time and space, to the specialized course. Complete incorporation, how- 
ever, is an insufficient ideal and one not shortly to be realized. Even when 
full credit is given, there remains the essential need for helping the student 
form a working philosophy of the proper relation between law-maker and 
law-applier. And this job cannot be done adequately without an attempt 
to convey some practical sense of what constitutes good advocacy, in addi- 
tion to presenting statutory materials in the matrix of the facts of com- 
munity life from which statute law comes. The whole task is too critical 
and too large to be squeezed into the crowded confines of existing courses. 

Frailties of foresight and expression, and the impact of variety and 
change in the situations regulated, mean that judges and administrators 
must legislate interstitially in statute as well as in common law. Those 
who thus legislate in the application of policy must do so with a sympa- 


1 See Yu Cong Eng v. Trinidad, 271 U.S. 500, 518 (1926) (a statute will not be construed in 
@ way to avoid a grave constitutional question where the alternative construction itself is un- 
fairly indefinite); Smith v. Cahoon, 283 U.S. 553, 564 (1931) (construction of statute invalid in 
some applications as intended to operate wherever application would be constitutional will 
not be made where scope of act would thereby be rendered unfairly indefinite). See Horack, 
op. cit. supra note 1, at 692 n. 1, 780 n. 1. 

2 See State v. Wentler, 76 Wis. 89, 44 N.W. 841 (1890). 


"3 See Hall, Strict or Liberal Construction of Penal Statutes, 48 Harv. L. Rev. 748 (1935). 
This suggestion should be compared with the cases included by the editor relative to the 
question whether more stringent requirements of definiteness apply to penal than to civil 
statutes. Compare Cardozo, J., in Campbell v. New York, 244 N.Y. 317, 320, 155 N.E. 628, 
631 (1927), with A. B. Small Co. v. American Sugar Refining Co., 267 U.S. 233, 239 (1925). 
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thetic comprehension of policy, if we are to have the substance of repre- 
sentative government, and if government is not to be stalled by inter- 


) agency conflict. This need makes the concept of the “intention of the 

' Ositions is the concept formed? What is its significance as a canon of self- 
restraint in the administration of legislative regulations? How should we 
assess its reality or lack of reality in light of the facts as to how legislative 
and adjudicative functions are conducted? 

The best of judicial opinions are relatively barren stuff with which to 
introduce this field, and there are few enough which are compounded of 
anything but empty generalities. Insight and time will be gained by gen- 
erous use of secondary readings, though this is another point at which 
construction of the ideal Legislation casebook awaits more spadework in 
specialized background studies. Professor Horack begins his selection with 
a bow towards semantics, and also prints extracts from the classic ex- 
“change of Radin and Landis and from his own suggestive commentary on 
this debate.‘ This is all first-rate, except that the editing is too drastic. 
In view of the fundamental and subtle character of the issues, the student 
ought to have a chance to sharpen his understanding on the full text of 
explorations and arguments by able thinkers. Moreover, in eliminating 
portions of the Radin-Landis exchange dealing most particularly with the 
rationale of the judicial obligation to follow legislative intention, once 
ascertained, the editor needlessly obscures the deepest implications of the 
problem. 

For discussion based upon the secondary readings, decisions pursuing 
the “equity of the statute,” where the law because of its generality or its 
particularity covers too much or too little, contrast well with decisions 
insisting on the compelling force of the “literal” meaning. The editor’s 
selection here is stimulating and acquaints the student with some of those 

/- few decisions entitled to be called “leading cases” in interpretation.’ 
There is ample room for experiment in selection of case material focusing 
on the question of the “intention of the legislature.” For example, the 
rationale of that concept and the definition of the proper scope for judicial 
action in filling statutory gaps, are nowhere better presented than in ques- 
tions of the applicability of statutes to states of fact not existent or rea- 
sonably foreseeable at the time of enactment. As problems for sound ad- 

tle «4 Radin, Statutory Interpretation, 43 Harv. L. Rev. 863 (1930); Landis, A Note on Statu- 


tory Interpretation, 43 Harv. L. Rev. 886 (1930); Horack, In the Name of Legislative In- 
tention, 38 W. Va. L. Q. 119 (1932). 


_ 8 Notably, Church of The Holy Trinity v. United States, 143 U.S. 457 (1892), and Cami- 


netti v. United States, 242 U.S. 470 (1917). In both instances the editing, again, seems too 
severe. 





COURSES IN LEGISLATION 289 


vocacy and decision, such cases are lively teaching material and would 
repay a more detailed treatment than the limits of this casebook allow.” 
inextricably linked with the fundamental concept of legiltive intent, _ 
of course, is the use of data Cc e statute for f inter- 
preting it. Professor Horack’s arrangement is admirably calculated to 
arouse the student’s imagination to the possibilities here, comparing the 
use of legislative documents with evidence of administrative interpreta- 
tion, judicial notice of the history of the times, the accretion of interpreta- 
tive precedent, and the effect of practical construction by the parties af- 
fected. Shortcomings are, again, not of inclusion but of omission. Thus, 
the casebook’s material on the use of legislative records tends to be merely 
descriptive of rules, and only meagerly reflects the growth toward liberal 
doctrine in this area. In addition, the cases are too much cut to the bare 
bones of doctrine to furnish the student adequate data for appraising the 
merits of evidence drawn from legislative records. At another point, the 
casebook reprints colorful examples of committee hearings and reports and 
floor debate, but the value of these extracts would be greater if they could 
be drawn from the history of statutes later involved in cases treating the 
use of such extrinsic evidence. In a course where the bulk of the material 
necessary to convey the sense of living law will always cause practical 
difficulties, there is a highly utilitarian reason for selecting materials capa- 
ble of double duty. Contrasting English material on the use of extrinsic 


sources for interpretation is not presented. Reprints from a pair of good, 
adversary briefs would, in any event, probably furnish teaching material 
superior to cases at this point. 


INTERPRETATION: THE ROLE OF THE ADVOCATE 


Whether regarded as training for sound advocacy or decision, the theme 
on which the study of interpretation should play many variations is that 
of tireless insistence on uncovering all the very particular facts of history 
and policy in which a given interpretative problem is imbedded. After the 
discussion of the central concept of legislative intention, we can safely 
forego generalization as a major emphasis and stress particularity. It is 
in the latter aspect that the typical approach in judicial opinion or law- 


"6 Cf., e.g., Doherty v. Inhabitants of Ayer, 197 Mass. 241, 83 N.E. 677 (1908) (automobile 
not a “carriage” within an 1882 act requiring that town roads be maintained in condition 
safe for carriages); Commonwealth v. Quaker City Cab Co., 287 Pa. 161, 134 Atl. 404 (1926), 
rev’d on other grounds 277 U.S. 389 (1928) (application of 1889 tax act to taxicab companies); 
Fox Film Corporation’s Application, 295 Pa. 461, 145 Atl. 514 (1929) (application of 1915 
movie censorship act to sound pictures). Comparison should be made with the question of 
applicability of constitutional provisions to changed conditions. Cf. Pensacola Tel. Co. v. 
Western Union Tel. Co., 96 U.S. 1 (1877) (telegraph operations within commerce clause). 
See Holmes, J., in Missouri v. Holland, 252 U.S. 416, 433 (1920). 





290 THE UNIVERSITY OF CHICAGO LAW REVIEW 


yer’s brief is most fumbling. “But every question of construction is 
unique, a: and an argument that would prevail i in one case may be inade- 
quate in another.’”*’ This emphasis is simply stated, but not easily 
taught, as anyone who has tried it, knows. 

Two types of problems are particularly adapted to this end; a major 
lack in the present casebook is that it does not supply adequate material 
for their exploration. Both source and secondary materials should be pre- 
sented in variety sufficient to demonstrate the diverse ideas of policy and 
assumptions of fact which the decisions and treatises lump together under 
single “rules” of strict and liberal construction. Such worn admonitions as 
those counseling the strict construction of penal statutes or of statutes in 
derogation of the common law should be broken down into the different 
choices and emotions which they express, and a more particular rationale 
demanded of each particular line of decision.** The second question de- 
serving emphasis, though in logical symmetry it may not classify as the 
study of interpretation, is that of the use of statutes by analogy to furnish 
principles or standards of decision at common law."? Frequent resort to 
penal statutes in defining standards of prudent conduct in civil actions for 
negligence and in the definition of contracts illegal as contrary to public 
policy recommends these examples for development. Doctrine is still con- 
fused and technique uncertain in this use of legislative material. Proper 
appreciation of the utility of statutory materials for these ends depends 
peculiarly upon familiarity with the legislative process and sound habits 
of craftsmanship in searching out the factual background of legislation. 
Adequately investigated, the problems demand more time than the limits 
of torts and contracts courses allow.” And there is a deeper justification 
for time spent in discussing the analogical use of statutes. The student, 


7 Holmes, J., in United States v. Jin Fuey Moy, 241 U.S. 394, 402 (1916). 

*® Thus Pound, Common Law and Legislation, 21 Harv. L. Rev. 383 (1908), and Hall, 
Strict or Liberal Construction of Penal Statutes, 48 Harv. L. Rev. 748 (1935), provide fertile 
ground for discussion, in combination with varied case material. Cf. Jennings, Courts and 
Administrative Law—The Experience of English Housing Legislation, 49 Harv. L. Rev. 426 
(1936); Pound, The Formative Era of American Law c. 1 (1938); Stone, The Common Law in 
the United States, 50 Harv. L. Rev. 4 (1936); Harvard Tercentenary Publications: The Future 
of the Common Law 120 (1937). See Horack, op. cit. supra note 1, at 551 n. 1, 552 0. 2. 


19 Interpretative use of statutes in pari materia and resort to fundamental legislation or 
lines of legislative development to supply guiding principles of construction in broad areas of 
regulation are topics more strictly within the category of interpretation which should be inte- 
grated in discussion with the question of analogical use of statutes. Cf. Karnuth v. United 
States, 279 U.S. 231, 243 (1929); Healy v. Ratta, 292 U.S. 263, 269, 270 (1934); Wisconsin 
Granite Co. v. Industrial Com’n, 208 Wis. 270, 279, 242 N.W. 191, 194 (1932). 

2° Compare Lowndes, Civil Liability Created by Criminal Legislation, 16 Minn. L. Rev. 
361 (1932), with Morris, The Relation of Criminal Statutes to Tort Liability, 46 Harv. L. Rev. 
453 (1933). See Gellhorn, Contracts and Public Policy, 35 Col. L. Rev. 679 (1935). 





COURSES IN LEGISLATION 291 


as the judge or lawyer, tends to regard the statute book simply as a rule 
book, of no concern to him unless he finds written there a specific answer 
to his problem. Nothing is better calculated to dissipate this provincial- 


ism and to reveal the statute book as a flexible and enriching source for 
creative legal thinking than the study of statutes not as rules but as re- 


sponsible findings of fact and expressions of felt needs of society. 


THE ARRANGEMENT OF LEGISLATION COURSES 


Listing the types of legislative problems which deserve specialized 
treatment does not answer the question of how to organize these problems 
into a course. The arrangement and content of Professor Horack’s case- 
book imply that at best Legislation will be allotted one course in the cur- 
riculum, probably a single semester of two or three hours. It is clear that 
the editor would regard this allocation as based upon practical and not 
ideal considerations. His collection represents about as sound a piece of 
construction as is likely to be done for a course of this scope. Because the 
book is a good job, its inadequacies are the more persuasive of the essential 
inadequacy of an attempt to handle Legislation within the confines of a 
single volume. Most of the criticisms that may be made of the casebook 
relate not to its conception of the scope of the field or its ordering of topics, 
but to the sketchiness of its materials. Yet, even as it stands, it is too full 
to fit comfortably into a single course. 


LEGISLATION IN AN ORIENTATION COURSE 


A practical solution may lie in emphasizing the legislative process as 
part of a first-year orientation course, upon which can be built advanced 
work in the legislative function and the interpretation of statutes. At 
Wisconsin we have begun such an experiment with the establishment of an 
orientation course which we call Law in Society.“ Meeting four times a 
week for one semester, the course begins with twelve hours of lectures and 
discussions describing and comparing the structure and functions of major 
legal agencies and raising basic questions of the meaning of law and the 
nature of interests. Extensive editorial comment and excerpts from sec- 
ondary readings make up most of the reading matter in this opening por- 
tion, though illustrative case and statutory materials are also employed. 
The whole is given continuity by its arrangement about a framework pro- 
vided by the record and opinions reprinted from a case involving judicial 
review of an administrative award under the Wisconsin workmen’s com- 
pensation act. The various materials are thus invoked successively to ex- 
plain the significance of the stages in this actual litigation. 


** Compare the use of legislation in the first year program at the Law School of Columbia 
University. See Parkinson, Cases and Materials on Legislation (rev. ed. 1936). 
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Following this introduction, the remaining three-quarters of the 
course are built upon material reflecting the evolution of legal doctrine 
pertaining to industrial accident. After a discussion of the earliest Eng- 
lish and American cases creating the fellow servant rule, attention is con- 
centrated entirely on Wisconsin sources reflecting the turning points in 
the Wisconsin development from common law, through employers’-liabil- 
ity legislation, to the compensation act. Materials are not confined to 
statutes and cases, but include excerpts from briefs of counsel and from 
legislative, executive and administrative records, portions of party plat- 
forms, and of the minutes of proceedings of leading pressure groups such 
as the state federation of labor, together with first-hand accounts of the 
background of the compensation act by persons prominent in its enact- 
ment. 

Only half the readings, however, involves the problem of industrial ac- 
cident. The remainder consists of treatise and law review selections dis- 
cussing general juristic problems implicit in the industrial accident mate- 
rials. Thus, after the first cases on the fellow servant rule, readings are in- 
troduced regarding the nature of conflicts of interests, the litigious process 
as a method of law-making in the adjustment of conflicts, and limitations 
of ignorance and economic bias in the judicial process. Again, Wisconsin 
cases giving restrictive interpretation to early employers’-liability legisla- 
tion are presented in conjunction with readings discussing elementary 
concepts of judicial responsibility toward statute law, the continuity of 
legislative policy, and the historical and emotional background of the 
“rule’’ of strict construction of statutes in derogation of the common law. 
At every point possible, the effort is made to integrate the discussion of the 
secondary readings with the implications of the primary sources studied. 

Several basic points in the theory of the course are relevant to the prac- 
tical problems of teaching Legislation. First, concentration upon the evo- 
lution of legal efforts to meet a particular community ; problem places the 
legislative process in living comparison with judicial and administrative 
activity. There is scope in such a course especially for detailed comparison 
of litigious and legislative law-making.” Second, focusing the course upon 
the unfolding of a single problem gives the time and space necessary to a 
convincing re-creation of the life and movement behind fundamental leg- 
islation. Professor Horack makes good use of this device in a more limited 
fashion; for example, to introduce his consideration of interpretation, he 
uses successive statutory and case material regarding the application of the 

2 The Wisconsin course, from limitations of time, considers different legal agencies with 


reference chiefly to policy-making and does not undertake any extensive exploration of prob- 
lems of sanctions. 
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anti-trust laws to trade union activity.** In whatever degree adopted, 
such continuity of materials on some connected topic seems essential to a 
convincing presentation of important aspects of legislation.” 

The third emphasis in the construction of the course is the integration 
of primary sources with secondary readings, in about equal bulk. Text 
material in current casebooks is apt to be drained of its natural vigor and 
color because excerpts are restricted to the minimum necessary to convey 
the writer’s thesis. Such drastic editing is justifiable where text is sub- 
stituted for cases simply because it is a more efficient means of conveying 
information. But in statutory interpretation, for example, the difficulty 
with the cases is that their doctrine is muddled and vague and filled with 
question-begging generalities. What the student needs here is opportunity 
to gain a sense of direction and perspective and to toughen his mind by 
pitting the rationalizations of legislative and judicial language against 
the wit and penetration of good essayists. For this he must be given not 
snippets but the full body of chapters and articles. This generosity will 
probably mean that within the practicable limits of the casebook one can 
“cover” less ground, but the test of material is in maturity and not area. 

Finally, material in the Wisconsin orientation course has been selected 
and arranged wherever possible to emphasize the responsibilities and op- 
portunities of sound counsel and advocacy. It is important to train future 
legislators, judges, and commissioners. Most law students, however, will 


not hold public office. Yet, what government can accomplish is insepara- 
bly related to the attitudes and training which the bar brings to problems 


*3 Thus, he also employs connected series of materials on the regulation of building construc- 
tion, gambling, and milk to bring out points concerning the formulation of legislative policy. 
Excerpts from committee and floor consideration of the Securities Exchange Act lend reality 
to the chapter on legislative procedure; I have suggested above that it would be desirable if 
material selected at this point could relate to questions later actually in litigation. The chap- 
ter on the pressure background of legislation is built around materials illustrating different 
phases of the struggle for regulation of hours of labor over the course of a century. The treat- 
ment here seems less successful; perhaps concentration on a more limited period or issue would 
be desirable. 


*4 Primary sources used in the Wisconsin orientation course are almost entirely drawn from 
Wisconsin records; out-of-state materials are brought into the picture only at decisive points 
where the Wisconsin evolution touched outside influences. The basis of selection is not parochi- 
al pride. So long as the problem dealt with is important and has left a rich and colorful 
record, such concentration upon events in one line of development within one jurisdiction 
seems most likely to create for the student a convincing sense of the continuity and depth of 
policy. The greater variety and detail of documents generally available with reference to Con- 
gressional legislation might suggest that the framework of such a course would better be 
found in some important line of federal policy. The bulk of the average lawman’s concern, 
however, is with state law, and the very generosity of federal sources makes their study 
somewhat atypical; closer to the student’s needs may be training in searching out and using 
the scantier sources in the background of state policy. 
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of government. Proper understanding of regulatory issues by official 
agencies is measurably conditioned by the breadth and imagination in 
lawyers’ presentations of the interests involved. Moreover, only a small 
part of the necessary ordering of a democratic society can be done by the 
official agencies. Legislation, decision, and administration go forward in 
every law office. The lawyer’s day-to-day work of consultation, drafts- 
manship, compromise, demand, and enforcement, and the wisdom which 
go into these, are critically important to making the wheels go around in 
an organized community. It is no empty phrase to say that the lawyer is 
an officer of the court; indeed, more accurately, he is an officer of the state. 
But law courses still leave largely unspoken the implications of their ma- 
terials for training in the wisdom and craftsmanship of the counsellor and 
advocate. Previous lack of exploration particularly demands more ex- 
plicit stress on these aspects of the lawman’s relation to the shaping and 
application of legislative policy. 


ADVANCED LEGISLATION COURSES 


The elementary study of the legislative process in such an orientation 
course should lay the foundation and save the time of advanced courses. 
Legislative organization and procedure, the pressure background of legis- 
Tation, and draftsmanship with its underlying choices as to type of regula- 
tion and sanctions, are important in their own right. They are also obvi- 
ously desirable background for the study of interpretation. If possible, 
they should be formed into an advanced three-hour semester course given 
as a prerequisite to three hours in the second term for study of interpreta- 
tion. Practical limitations may not permit this generosity. In that case, 
even allowing for the benefits of a first-year foundation course, it seems 
wiser not to attempt to touch all of the detailed problems in a single semes- 
ter course. A defensible choice, which I have thought justified by experi- 
ence, is a three-hour semester course centering on the concept of the in- 
tention of the legislature, around which may be built the problems of the 


use of extrinsic evidence of legislative intent, of doctrines of strict and lib- 
eral construction, and of the use of statutes by analogy in tort and con- 
trac : The first third of this course, moreover, I have devoted 
to materials concerning the scope and technique.of trials involving issues 
of the constitutionality of statutes: the concept of political questions, the 
transitional doctrine of the finality of the enrolled bill to establish statu- 
tory text and procedural validity, and a detailed study of the “presump- 
tion of constitutionality” as determinative of the burden of proof and of 
the procedure in the trial of issues of constitutional fact.** There is more 


#5 Cf. Parkinson, op. cit. supra note 21, at c. 11. 
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room in Legislation than in the constitutional law course for adequate 
consideration of the trial of constitutional issues. There, also, it provides 


a first rate introduction to the study of interpretation. For the canons of 


conditioning the validity of statutes, which are ae in the “pre- 
sumption of constitutionality,” set out in broader and simpler strokes the 
ideas which are fundamental in appraising the process of statutory inter- 
pretation. 

Today administrative legislation presents a new center of interest, rais- 
ing its own problems of draftsmanship, representation and activity of pres- 
sure groups, and interpretation of rules. To assume that legislative prob- 
lems are alike, without regard to the peculiar structure and tasks of the 
law-making body, begs fundamental questions. Though practical limita- 
tions will concentrate study on the functioning of the principal legislature, 
appraisal will be keener by constant comparison with problems of statute 
making by administrative and local government bodies. Professor Horack 
indicates that he would integrate the content of the courses in legislation 
and administrative law, to develop this sort of comparison. That seems 
a highly practical solution, as it also suggests how emphasis on legislative 
problems may lend new vigor to the established curriculum. But compara- 
tive study of legislative problems in the context of different agencies has 


too much immediate relevance to the study of Legislation to be left mainly } 


to other courses. The present casebook stresses material dealing with the 
choice of law-making body, as a problem in the formulation of policy. It 
“should develop this approach more fully, however, and especially should 
an advanced Legislation course present issues of interpretation as they 
may vary according to the problems and capacities of the various types of 
statute-making agencies. 

From a detailed consideration of the desirable content of Legislation 
instruction there emerges something much more complex than merely the 
matter of adding a course to the law curriculum. What is needed is the 
‘integration of a new emphasis into the whole law training. The justifica- 
tion for that effort runs so deep into the law school’s responsibilities for 
education in the philosophy and craftsmanship of the profession, that it 
cannot be denied in the reformation of the curriculum to meet the needs 
of our society. These responsibilities are not met by offering a Legislation 
seminar to a handful of students. Granted, there is pressing need for 
plenty of seminar research. Still, the goal must be the creation of courses 
of general instruction which shall become a root part of every student’s 
legal education. 
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NOTES 


PUBLIC HOUSING IN ILLINOIS 
Although the anti-social effects of bad housing had long been a subject of 
comment, it was the depression, with its accentuation of the condition of the 
poor and its widespread unemployment in the building trades, which furnished 
the effective stimulus for the initiation of a comprehensive program of govern- 
ment building of dwelling houses.' Public housing activity has been justified 
as a means of alleviating depression conditions, and as such it can hardly be 
expected that funds will be appropriated for the indefinite extension of the 
program.? While there is general agreement that housing for the very low- 
income groups cannot presently be furnished without substantial governmental 
* Except for the housing of war industry workers undertaken by the Federal Government 
during World War I, the only attempts at government housing before 1932 were those of Cali- 
fornia and Wisconsin. Federal Housing of War Industry Workers, 51 Monthly Lab. Rev. 
5 (July, 1940); Ebenstein, The Law of Public Housing 14-15 (1940). 
* Congress has authorized no additional loan funds since 1938. Pub. Res. No. 122, 75 Cong. 
3rd Sess. (52 Stat. 820, June, 1938). 
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subsidies,’ it may be seriously questioned whether direct government building 
of houses is a proper means of extending relief to the low-income groups. It 
appears, moreover, that the recently initiated defense housing program will, at 
least temporarily, absorb most of the funds which might otherwise have been 
used for low-cost public housing. 

Public housing, however, has purported to be more than a mere “pump prim- 
ing” or relief activity.‘ It has also been a recognition of the necessity for affirma- 
tive government assistance in the solution of the larger problem of eradicating 
urban blight and slum conditions.’ In recent years, increased realization of the 
need for a controlled policy of land use,’ more detailed and persuasive studies 
of the effects of inadequate housing upon health,’ juvenile delinquency, and 
crime,’ concern about the cost of fire and police protection and health services 
for slum areas*—together with the momentum generated by other forms of 


3 Wood, Housing, 7 Encyc. Soc. Sci. 512 (1932), indicates that the cost of building a hous- 
ing unit is such that it would require a rental of over $500 per year to meet the cost, and that 
the occupant would therefore need an annual income of at least $2,000; but that the income of 
one-third of the people in the United States is below $1,200, and of another one-third is below 
$2,000. 

New York’s limited-dividend housing attempts, even with a twenty-year tax exemption, 
failed to provide housing for low-income groups. Limited-dividend companies produced four- 
teen projects, but at high rentals of $9 to $12.50 per room per month. New York State Superin- 
tendent of Housing Report 7 (1940). See also Ebenstein, Law of Public Housing 13 (1940); 
New York Housing Authority v. Muller, 270 N.Y. 333, 342, 1 N.E. (2d) 153, 156 (1936). Likewise, 
the “garden-type” projects in Chicago have failed to produce housing for low-income groups. 
Rents in the Michigan Boulevard Garden Apartments in Chicago, for instance, were $11.55 
per room per month in 1936. Michigan Boulevard Garden Apartments, Seven Year Report 
(1937). 

4 It may perhaps be said, however, that some of the criticism of public housing is due to the 
dual nature of its objectives. Strunk, Low-Cost Housing under the USHA Experiment, 16 J. 
of Land & Pub. Util. Econ., No. 1, at 96, 99 (Feb., 1940): “It appears that the dual objectives 
of the USHA Act—providing better housing for low income families and stimulating employ- 
ment in the building trades, which accounts for the necessity of building new homes—may 
result in the failure of this noble social experiment. One objective may be secondary or the 
by-product of the other, but linking the objectives together may prove the weakening of the 
whole program and the failure to accomplish either goal.” 


5S. Rep. 933, 75th Cong. 1st Sess., at 8-10 (1939). 

6 Walker, Urban Blight and Slums (1938). 

7 Winslow, Housing as a Public Health Problem, 27 Am. J. of Pub. Health 58 (1937). 

§ The Relation between Housing and Delinquency, Housing Division of the Federal Emer- 
gency Administration of Public Works, Research Bull. No. 1 (1936). 

In a West Side blighted area in Chicago in 1938, it was found that the juvenile delinquency 
rate was 22.9, as compared with an all-city rate of 4.2. Chicago Housing Authority, Report of 
January 1, 1940, at 33 (1940). 

9 For routine services in one slum area in Chicago, the city in 1930 paid out $3,200,000; it 
levied $1,200,000 in taxes, of which it collected only $586,061 during the following three years. 
Tbid., at 33. In 1934, an area in Cleveland was absorbing 4} per cent of expenditures for police 
protection, 7 per cent of those for health services, 144 per cent of costs for fire services, while 
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social legislation—have combined to produce a substantial agreement that 
housing is a necessary and proper concern of government.’® Many students of 
the housing problem insist, however, that direct building is not the proper means 
for government participation in the solution of this problem. They argue that 
urban blight and slums are the result of such factors as speculative land use, 
inadequate city planning, monopolistic practices in the building industry, and 
unwise methods of taxation; and that government functioning is properly limit- 
ed to correction of these conditions, with the actual building of dwellings being 
done by private industry." 

It is the purpose of this note to survey the public housing activity in Illinois, 
to point out the criticisms that are being made and the alternatives that are 
being suggested, and finally to consider the recent defense housing legislation 
in relation to the public housing program. 


THE ILLINOIS PUBLIC HOUSING PROJECTS 


The first public housing in Illinois consisted of three projects in the city of 
Chicago totalling 2,414 family dwelling units, financed and built by the Housing 
Division of the Federal Emergency Administration of Public Works in 1934- 
37." Dissatisfaction with centralized administration,’’ and doubt at the time 
as to the constitutionality of the Federal Government’s exercise of the power of 
eminent domain for housing," led to the discontinuance of the PWA program 


paying only three-fourths of one per cent of the tax bill. Crane, Public Housing in Illinois, 
19 Ill. Municipal Rev., No. 2, at 27, 28 (Feb., 1940). 

This situation was recognized in the introductory section of a bill introduced in the Illinois 
Legislature in 1939. Public Service Building Corporation Act, Ill. H.R. 604 (1939). 

1° See, e.g., the statement of Wendell Willkie: “The stimulation of slum clearance, land use 
planning, and housing isa government function.” N.Y. Times, col. 2, p. 1 (Oct. 28, 1940). 

™ Walker, Urban Blight and Slums 350-54 (1938), is the most thorough presentation of this 
view. “The three major functions of government—Federal, state, and local—in rehabilitation 
and housing are regulation, research, and demonstration, and the first two are of much more 
far-reaching significance than the latter.” Ibid., at 354. “If we disabuse our minds of the idea 
that the Federal Government alone, or the Federal and local governments combined, can re- 
claim the blighted areas and rehouse the lower third of our population, it may be possible for us 
to find a way in which governmental activity may serve as a lever to bring about the ac- 
complishment of these objectives.” Ibid., at 350. 

As to the monopolistic practices in the building industry, see Arnold, The Bottlenecks of 
Business 36-44 (1940). Further anti-trust activity is urged by a leading real estate publication. 
Seconding Thurman Arnold, 14 Real Estate, No. 48, at 7 (Dec. 2, 1939). An obnoxious re- 
straint appears to be the prevention of the use of prefabricated materials. Lindell, A Proposed 
Housing Plan for the City of Chicago, 14 Real Estate, No. 50, at 12 (Dec. 16, 1939). 

12 Jane Addams Houses, two miles west of the Loop (Chicago “downtown” district); Julia 
Lathrop Houses, four miles north of the Loop; and Trumbull Park Houses, thirteen miles 
south of the Loop. A “unit” means “living quarters—of two or more rooms—for one family.” 


13S. Rep. 933, 75th Cong. 1st Sess., at 8-10 (1939). 
%4 The power was denied in United States v. Certain Lands in Louisville, 78 F. (2d) 684 
(C.C.A. 6th 1935), discussed infra p. 316. 
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and the enactment of the United States Housing Act of 1937." Under this act, 
the initiative and immediate responsibility were placed in local groups, with 
the United States Housing Authority (USHA) furnishing most of the funds and 
exercising a restrictive control." Appropriate Illinois enabling legislation was 
enacted, local housing authorities were established, and additional projects 
have been undertaken. The Chicago Housing Authority (CHA) has almost com- 
pleted one project of 1,652 dwelling units,'’ and has signed a contract with the 
USHA and started land acquisition activities for another."* In addition, the 
CHA leases and operates the three PWA-built projects." 

In Peoria, construction is approximately half-completed on two projects 
totaling 1,093 units. The Alexander County Housing Authority has most of the 
land under option for a 400-unit project; Granite City has acquired the land 
and let the construction contract for a 151-unit project; Springfield has let the 
building contract for a 600-unit project; and the St. Clair Housing Authority 
has a loan contract for 499 units. In addition, housing authorities have been 
organized in fifteen other Illinois communities, but the building of projects is 
contingent upon the appropriation of further funds by Congress.?° 

Projects are financed by the issuance of three per cent, one-to-sixty-year 
bonds by the local housing authority, of which the USHA agrees to purchase 
up to ninety per cent.” In addition, the USHA contracts to make an annual 
grant of as much as three and one-half per cent of the total development costs.” 

18 50 Stat. 891 (1937), 42 U.S.C.A. § 1401 (Supp. 1939). Another reason for the enactment 


of this measure was the need for some permanent housing policy on the part of the Federal 
Government. S. Rep. 933, 75th Cong. rst Sess. (1939). 

*6 The nature of the control exercised by the USHA has been criticized in some quarters, 
however, as being much more than “restrictive.” Public Housing and National Policy (The 
American Life Convention, Mortgage Bankers’ Association of America, National Association 
of Real Estate Boards, United States Chamber of Commerce, United States Savings and Loan 
League) 17-18 (Feb., 1940): “The loan and grant powers have been utilized merely to circum- 
vent the legislative intent. Through the exercise of implied powers, the USHA fixes construc- 
tion standards, living appointments, and services, without the consent or advice of the local 

The power which this agency might exercise over the daily lives of millions of 
people in our cities would be tremendous if this program were on nearly the scale proposed by 
public housing enthusiasts. The problems of housing are altogether too intimate, the responsi- 
bilities too great to be given to public officials in far-off capitals.” 

17 Ida B. Wells Homes, four miles south of the Loop, for Negro occupation. 

18 The proposed site is one mile north of the Loop. 

19 After the enactment of the Housing Act of 1937 the PWA projects were, by executive 
order, turned over to the USHA, which now leases them to local authorities. 

2° National Association of Housing Officials, [1939] NAHO Yearbook. Information was al- 
so obtained from local housing authorities. 

** Under the Housing Act, the “total of such loans outstanding on any one project... . 
shall not exceed 90 per centum of the development or acquisition cost of such project.” 50 
Stat. 891 (1937), 42 U.S.C.A. § 1409 (Supp. 1939). 

2 Section 10(b) of the United States Housing Act of 1937 provides as a maximum “a sum 
equal to the annual yield at the going Federal rate of interest at the time such contract is 
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As a condition of making an annual grant, the USHA requires* that the local 
government shall contribute annually at least twenty per cent of the amount of 
the grant, and also that the project shall include provisions for the elimination, 
by repair, vacation, or demolition, of substandard housing in the city** equal 
to the amount of new public housing.*s To date, local governments have made 
their contribution in the form of a tax exemption.” Municipal services, such as 
police and fire protection, schools, parks, and playgrounds, are obtained by the 
payment of a service charge which, in the absence of agreement by the local 
authority and local government is equal to five per cent of the rentals.*7 Rents, 
including heat, gas, electricity, and water, have ranged from $18.75 to $27.50 per 
unit per month**—an amount which is approximately forty-five per cent of the 
total cost (including amortization of the structure) of furnishing the housing. 
Fifty-five per cent of the cost has been covered by the government subsidy; of 
this subsidy, the local government’s tax exemption has been approximately 
half, and the federal subsidy half.” 


LEGAL STATUS OF PUBLIC HOUSING IN ILLINOIS 


Illinois legislation relating to public housing is found in four different acts. 
The Housing Authorities Act,3* passed in 1934, enabled the State Housing 


made plus one per centum” upon the development cost. The Chicago contract calls for not 
more than 3.5 per cent. Chicago Housing Authority, Report of January 1, 1940, at 21 (1940). 
Critics of the program charge that housing administrators, in explaining how the financing 
works, attempt to create the impression that because the loans made by the Federal Govern- 
ment will be amortized in sixty years, the program will cost the Federal Government nothing. 
Public Housing and National Policy, op. cit. supra note 16, at 21. The fact is, of course, that 
although a large part of the annual grant made by the Federal Government is used to amortize 
the loans, the annual grant does nevertheless amount to a subsidy. 

As to the enforceability of the Congressional promise to make the annual grants, see Key- 
serling, Legal Problems in the Housing Field 35-36 (Nat’l Resources Planning Board Housing 
Monographs No. 2, 1939). 

23 § ro(a) of the United States Housing Act of 1937. 


24 The provision does not mean that the elimination must occur at the exact place where 
the new properties are built. Section 1o(a) provides that the elimination be of “dwellings situ- 
ated in the locality or metropolitan area.” 

25 § ro(a). It is interesting to note that the agreement is subject to revision after ten 
years, and each five years thereafter, “to make adjustments in rents to compensate for any 
change in the ability of lower income groups to pay”; and that “according to Sir Raymond 
Unwin, noted housing authority, rents and ability to pay should advance within thirty years 
enough to make the properties self-sustaining.” Chicago Housing Authority, Report of Janu- 
ary I, 1940, at 21 (1940). 

26 Thid. 

27 Ill. Rev. Stat. (1939) c. 674, § 27b. 

8 Chicago Housing Authority, Report of January 1, 1940, at 15 (1940). 

29 See note 73 infra, and accompanying text. 

3° Tl. Sess. L. 159 (58th Gen. Assembly, Special Sess. 1933-34). As amended the legisla- 
tion will be found in Ill. Rev. Stat. (1939), c. 674. 
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Board#' to establish local housing authorities* for the purpose of investigating 
housing conditions, eliminating slums, and undertaking building projects.*4 
Local authorities were granted the power of eminent domain,** and were au- 
thorized to make agreements with the Federal Government “‘in connection with 
the borrowing of funds, or otherwise.’’** No provision was made enabling local 
governments to grant a tax exemption. The Peoria Housing Authority was 
formed under the provisions of this act, but made only preliminary investiga- 
tions.37 In 1934 the mayor of Chicago designated persons to serve on a local 
authority, but the State Housing Board refused to confirm them, and the mayor 
made no further appointments for three years.3* When the United States Hous- 
ing Act was passed in 1937, the USHA refused to make loans to Illinois authori- 
ties under the existing state legislation because of the absence of provisions 
enabling local governments to meet the requirements of the United States 
Housing Act.3® Consequently, the Illinois legislature passed (1) the Housing 
Cooperation Act,‘ permitting local governments to enter into agreements to 
meet the requirements of the USHA, such as demolition of slums; (2) the Vali- 
dating Act,* validating the actions of all authorities established prior to the 
act; and (3) an amendment to the Revenue Act,# exempting from taxation all 
land of housing authorities, “title of which land has been or shall be acquired 
from the Federal Government.” 4 


3" The board was established by the State Housing Act of 1933. Ill. Rev. Stat. (1939), c. 32, 
§ 504. The provisions of the act will be considered infra p. 310. The State Housing Board con- 
sists of seven members, appointed by the Governor, by and with the advice and consent of the 
Senate. Members serve without salary. 

# Although the local governing body makes the initial request for a housing authority, 
and, after a favorable investigation by the State Housing Board, appoints the five members of 
the local housing commission (with the approval of the State Housing Board), it appears that 
once an authority has been established, the local government is without statutory power to 
prevent the construction of a project. The matter has been raised in Galesburg, Illinois, where, 
after the appointment of the authority and the making of the loan contracts, the local council 
voted 14-1 against a project. It appears, however, that the project is going to go forward re- 
gardless of the adverse vote. 

33 Ill. Rev. Stat. (1939) c. 674, § 8. 34 § 8. 35 §§ 8, o. 36 § 12. 

37 See Krause v. Peoria Housing Authority, 370 Ill. 356, 19 N.E. (2d) 193 (1939), discussed 
infra p. 302. 

38 Metropolitan Housing Council of Chicago, Where Are We in Public Housing? 11 (1937). 

39 The most serious difficulty with the then existing Illinois legislation appears to have been 
the doubt as to whether the projects could be made tax exempt by local governments. Chicago 
Housing Authority, Report of January 1, 1940, at 21 (1940). 

4°Tll. Rev. Stat. (1939) c. 674, §§ 28-35. 

4* Til. Rev. Stat. (1939) c. 674, § 36. 

# Til. Rev. Stat. (1939) c. 120, § soo (12). 

43 The restricted language of this act perhaps indicates that it was passed for the specific 
purpose of enabling the CHA to secure contracts with the USHA for the Ida B. Wells project. 
The land upon which that project is built was assembled by the PWA, and then turned over 
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The first project attempted under the legislation immediately became in- 
volved in litigation. Taxpayers, challenging the constitutionality of the legisla- 
tion, sued to enjoin the Peoria Housing Authority and the city of Peoria from 
continuing the project. The Illinois Supreme Court, in its opinion rendered in 
January, 1939,*4 discussed most of the constitutional issues raised by the new 
laws; and while much of the discussion is not necessary to the decision in the 
case, it is couched in terms so definite that it may fairly be said that most of the 
constitutional issues are now put at rest. In line with decisions in eleven other 
states,*5 the court held that the building of projects was for a public purpose, 
thereby upholding the expenditure of public funds and the exercise of eminent 
domain in aid of housing. While it is true that the Peoria Housing Authority 
had not attempted to use the eminent domain power at the time suit was 
brought, it would seem that to reach a different result now as to the constitu- 
tionality of the use of the eminent domain power for public housing would re- 
quire the court to repudiate everything stated in its 1939 opinion as to the pub- 
lic nature of the housing projects. In the one eminent domain proceeding since 
undertaken by an Illinois housing authority, the authority was successful, and 
no appeal was taken.‘ 

Since the statutory provision specifically relating to the tax exemption of 
property of housing authorities dealt only with land purchased from the Federal 
Government,** the court, in order to uphold the exemption in the Peoria case, 
was forced to rely upon the section of the Revenue Act granting an exemption 
to “public charities.”’** This statutory construction might become of impor- 


to the CHA. In Krause v. Peoria Housing Authority, 370 Ill. 356, 19 N.E. (2d) 193 (1939), 
however, the Illinois court construed this provision, together with other sections of the Revenue 
Act, as granting an exemption to all public housing projects. See p. 302 infra. 

44 Krause v. Peoria Housing Authority, 370 Ill. 356, 19 N.E. (2d) 193 (1939). 

4s Eleven states had upheld their housing laws at the time of the decision; since then, fifteen 
more have joined. Housing Legislation in the United States, 51 Lab. Rev., No. 4, at 917 (Oct. 
1940); for a recent, typical case, see Ryan v. Housing Authority of Newark, 15 A. (2d) 647 
(N.J. 1940). 

46 The state determination as to whether the projects are for a “public purpose” would 
probably not be reconsidered by the United States Supreme Court. Green v. Frazier, 253 
U.S. 233 (1920). 

47 The Peoria Housing Authority found it necessary to bring friendly condemnation pro- 
ceedings against several parcels in order to clear up title. In only one instance, however, was 
the use of eminent domain occasioned by the owner’s refusal tg sell. The CHA filed eminent 
domain proceedings against some of the parcels in the p new project area on Nov. 10, 
1940, in the Cook County Circuit Court (40 C. 8831); a traverse has been filed, questioning, 
among other things, the right of the CHA to exercise the power. 

4* Tl. Rev. Stat. (1939) c. 120, § 500 (12). 


49 Ill. Rev. Stat. (1939) c. 120, § 500 (7). The court also found a manifestation of legislative 
intent to exempt in that section of the Housing Authorities Act, Ill. Rev. Stat. (1939) c. 674, §29, 
providing for the payment of a service charge; the service charge, it was reasoned, could not be 
meant to be in addition to a tax. 
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tance if, in the future, a taxpayer should seek to enjoin the granting of an ex- 
emption to a particular project on the ground that, because of failure to house 
low-income groups, the particular project was not a “public charity.” The ex- 
emption was said to extend only to general taxes, however, and not to special 
assessments.S° Furthermore, relying upon the fact that the bonds of the local 
authority are secured by the revenues of the authority, and not by the city, the 
court held that the bonds were not debts of the city within the prohibition of 
the constitutional debt limitation." Nor did the provision permitting the city 
to contract for the amount of the service charge on behalf of all of the taxing 
bodies violate the constitutional requirement that each taxing body shall de- 
termine the amount of its taxes,” since the amount collected is not a “‘tax.”’ 
Finally, the statutory standards for the guidance of local housing authorities 
in the selection of tenants’? were held to be definite enough to avoid the charge 
that arbitrary discretion was placed in the hands of the local authority. 

In view of the unambiguous language used by the Illinois Supreme Court in 
dealing with this wide variety of issues, one may, perhaps, agree with the execu- 
tive secretary of the Chicago Housing Authority that the legal status of public 
housing is fully defined, and that the remaining problems are almost entirely 
administrative.s4 The possibility remains, however, that even these adminis- 

5° In some states, housing projects are exempt from all taxation, including special assess- 
ments. In Dornan v. Philadelphia Housing Authority, 331 Pa. 209, 200 Atl. 834 (1938), even 
though the statue provided that housing projects would be exempt from all taxes “except school 
taxes,” the court refused to impose school taxes, saying that the general exemption granted 


because of the public nature of the property made necessary a direct legislative imposition of 
any tax. 

In Illinois the constitutional provisions are such that no property is exempt unless specifi- 
cally stated by the legislature to be so; consequently tax exemption statutes are strictly con- 
strued. There appears to be no reason, however, why an Illinois statute expressly providing 
for exemption from special assessments would not be upheld. Cf. County of Adams v. Quincy, 
130 Ill. 566, 577, 22 N.E. 624, 628 (1889). 

In reaching the conclusion that the exemption extends only to general taxes, the court in 
the Krause case relied upon the section dealing with lands acquired from the Federal Govern- 
ment (Ill. Rev. Stat. (1939) c. 120, § 500 (12)). That section specifically provides that the 
property shall not be exempt from special assessments. In view of the general Illinois rule 
that exemptions are to be strictly construed, the same result might have been reached by 
applying the “public charities” section (Ill. Rev. Stat. (1939), c. 120, § 500 (7)). 

5* Til. Const. art. 9, § 12. 

52 Tl]. Const. art. 9, §§ 9, 10. 


53 Ill. Rev. Stat. (1939) c. 674, § 25. The delegation of power to the State Housing Board 
to create local housing authorities was also stated to be constitutional; but since the Peoria 
Housing Authority was (by the enactment of the Validating Act) in fact created by an act of 
the legislature itself, the adequacy of the standards was not directly involved in the litigation. 

54 Statement by Miss Elizabeth Wood in an interview with a staff member. 

That the constitutionality of the United States Housing Act itself has not yet been ques- 
tioned in the courts would seem to be an indication of the opinion of the legal profession regard- 
ing its status. The power of Congress to spend for the general welfare is firmly established, 
United States v. Butler, 297 U.S. 1, 65 (1936), and public housing would seem to come within 
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trative matters will give rise to litigation. There has as yet been little occasion 
in the United States for judicial definition of the position of a housing authority 
as an administrative body. Whether courts will reconsider an authority’s de- 
termination that a project should be built, that it should be built at a particular 
location, or that it can be built at a cost to house low-income groups, are ques- 
tions upon which little may be said with assurance.’5 Such statements as courts 
in other states have made upon these questions indicate that there is general 
recognition that the factors involved in reaching these determinations are so 
intricate as to render it impracticable for courts to reconsider the matters.5° Nor 
is there any discussion as to the need for giving notice and hearing to interested 


the general welfare category. The most serious question is that arising from the holding in the 
Butler case (invalidating the Agricultural Adjustment Act) to the effect that even though 
Congress has power to spend for the general welfare, it may not, in so doing, invade a field re- 
served to the states. That holding has never been directly disapproved by the Supreme Court, 
but two considerations render it improbable that the case would be of any great weight in de- 
termining the constitutionality of the Housing Act. In the first place, it is doubtful whether 
anyone has a standing in court to contest the validity of the act. The fact that the funds 
spent for housing are part of the general reserve, rather than particular assessments such as 
those in question in the Butler case, appears to bring a taxpayer plaintiff within the doctrine 
of Massachusetts v. Mellon, 262 U.S. 447 (1923); and a plaintiff suing as a competitor would 
seem to be precluded by Alabama Power Co. v. Ickes, 301 U.S. 681 (1937). In the second place, 
even if a plaintiff should be granted a standing to sue, it might well be argued that the Housing 
Act comes within the doctrine of Steward Machine Co. v. Davis, 301 U.S. 548 (1936), where 
the social security legislation was upheld and distinguished from the Agricultural Adjustment 
Act on the ground that it did not “coerce” the states into compliance. The necessity, under the 
Housing Act, for state legislatures to pass enabling acts before local authorities may partici- 
pate in the program, seems to make compliance sufficiently voluntary to insure the validity of 
the act, even if the Court should be disposed to apply the criterion of the Steward case. It is 
entirely possible, of course, that the present Court would simply overrule the Butler case and 
adopt the logical proposition that a superior power, once admitted, cannot be qualified by any 
inferior power. Cf. the dissenting opinion of Holmes, J., in Hammer v. Dagenhart, 247 U.S. 
251 (1918). 


55In eminent domain proceedings, it is generally said that the decision of a properly au- 
thorized condemnor as to whether to undertake a public work will not be reconsidered by the 
courts. Nichols, Eminent Domain § 290 (1909). 


56 In Stockus v. Boston Housing Authority, 24 N.E. (2d) 333, 337 (Mass. 1939), the court, 
in holding that the housing authority’s demurrer had been properly sustained, stated: “The 
plaintiffs have no right to ask the court to substitute its judgment for that of the defendant.” 
See also Chapman v. Huntington Housing Authority, 3 S.E. (2d) 502 (W.Va. 1939) (authority’s 
determination as to existence of a slum is final); Riggin v. Dockweiler, 104 P. (2d) 367 (Cal. 
1940). But cf. Matthaei v. Housing Authority of Baltimore, 177 Md. 506, 9 A. (2d) 835 
(1939), holding that it may be questioned in court whether the proposed project will in fact 
provide housing for low-income groups. In England a public hearing is granted upon appeal 
to the Minister of Health, to determine whether the building is properly within a clearance 
area. Hamilton, Principles and Practice of Compulsory Purchase 64-72 (1938); and although 
appeal may be taken to the High Court, the review is limited to the finding of some evidence 
to support the order. Jennings, Courts and Administrative Law—The Experience of English 
Housing Legislation, 49 Harv. L. Rev. 426 (1936). 
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persons in reaching these determinations.’? In a Maryland case, however, it 
was held that findings of the authority are not conclusive as to the need for the 
project and the possibility of housing low-income groups. The court’s decision 
was based partly upon a statutory construction, but partly upon the ground 
that to construe the statute as granting finality would be to raise a serious ques- 
tion as to the constitutionality of the statute.5* 


CRITICISMS OF THE PUBLIC HOUSING PROGRAM 


The criticisms of the public housing program arise in part from a belief that 
governments should never engage in direct building of dwellings; in part, from 
a disagreement as to the methods by which the government building program 
has been conducted. While admitting that there are large numbers of the popu- 
lation who cannot pay an “economic rent,” critics of the program urge that 
the direct building of homes for the low-income groups is not a desirable method 
of granting relief. It is pointed out that since the public housing program has 
thus far been able to furnish dwellings for only a very small percentage of the 
low-income groups, the housing program constitutes a special privilege in favor 
of a very few of the “deserving.” And completion of the program so as to 
house all the low-income groups would, it is said, require the expenditure of an 
amount of public funds far greater than even the most zealous public housing 
advocate would care to suggest. Moreover, it is urged that relief in the form 
of housing leads to an undesirable stifling of the initiative of the recipients ;* 


57 As to statutory provisions, it is interesting to note that whereas the Housing Authorities 
Act (§ 8) incorporates some parts of the State Housing Act (providing for limited dividend 
companies), it does not incorporate that provision of the State Housing Act (§ 22) providing 
that the State Housing Board should conduct public hearings in determining whether a given 
project should be undertaken at a given place. 

s§ Matthaei v. Housing Authority of Baltimore, 177 Md. 506, 9 A. (2d) 835 (1939). Upon 
trial on the merits, the court decided in favor of the housing authority, and no appeal was taken. 

59 Meaning, an amount of rent sufficient to pay all the costs of providing the housing, in- 
cluding operating expenses, taxes, and amortization of building costs. 

6° Theobald, Pending Legislation Affecting Housing, 15 Real Estate, No. 21, at 8 (May 25, 
1940); Public Housing and National Policy, op. cit. supra note 16, at 17, 25. 

6t See address of Arthur W. Binns, at Annual Convention, National Association of Real 
Estate Boards, Philadelphia, Pa., Nov. 13, 1940; Public Housing and National Policy, op. cit. 
supra note 16, at 4, 5. 

62 Address of Binns, op. cit. supra note 61. The statement has been made that a capital 
outlay of $45,000,000,000 would be required. Strunk, Low Cost Housing under the USHA 
Experiment, 16 J. of Land & Pub. Util. Econ., No. 1, at 96, 98 (Feb., 1940). Public Housing 
and National Policy, op. cit. supra note 16, at 4, puts the figure at $42,000,000,000, with a 
“fixed annual tax liability of $1,700,000,000 to be paid each year for 60 years.” 

63 Note 64 infra, Angell, Face the Facts on Urban Rehabilitation, 15 Real Estate, No. 28, 
at 11 (June 15, 1940) deplores the class consciousness developed by the projects. “The day 
should never come where some people in the land shall be recognized as permanently poverty- 
stricken wards of the government.” See also Public Housing and National Policy, op. cit. 
supra note 16, at 19-20. 
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that the fear of being required to move out of the public housing accommoda- 
tions removes the incentive for the tenants to make an effort to increase their 
incomes.*4 

Even when it is admitted that government building may be desirable, it is 
charged that the cost has been much greater than necessary, and that the re- 
sults obtained have not been those which were intended. It is urged that the 
poor need not be housed in $5,000-$6,o00 modern units in the heart of a city;* 
that rehabilitation of existing dwellings, or the building of less pretentious units 
on the cheaper lands on the outskirts, could be accomplished at a much lower 
cost. Moreover, it is contended that the public housing projects do not in fact 
house the very low-income groups;® that, on the contrary, the tenants have in- 
comes which would permit them to pay an “economic rent.’”*7 Nor has the pub- 


64 The CHA did in fact serve notice to move on 652 families on April 3, 1940. Some of the 
tenants later tried to secure an injunction against the CHA, on the ground that the United 
States Housing Act did not authorize the procedure; but they were unsuccessful. 

For a discussion of the conflicting considerations with which the CHA is faced in deciding 
whether to serve such notices, see Chicago Housing Authority, Housing for Excess Income 
Families (1940). It is suggested by Strunk, Low-Cost Housing under the USHA Experi- 
ment, 16 J. of Land & Pub. Util. Econ., No. 1, at 96, 99 (Feb., 1940), that “Probably if public 
housing projects were built on a lower standard, the housing authorities wouldn’t have such a 
problem on their hands when they have to evict tenants whose incomes have risen above the 
maximum of five times the rent.” 


6s The estimated total cost per unit for the Ida B. Wells Homes is $5,305; for the Jane 
Addams Houses, $6,350; for the Julia Lathrop Homes, $5,645; for the Trumbull Park Homes, 
$5,728. Figures based on information contained in Chicago Housing Authority, Report of 
January 1, 1940, at 11 (1940). Glos, USHA Projects Now Spell “Unfair Competition”—Not 
“Slum Clearance,” 15 Real Estate, No. 22, at 9 (June 1, 1940), objects to the “Fireproof 
living quarters with all modern conveniences—such as steam heat, refrigeration, modern 
gas stoves, built-in bathtubs, modern laundry sinks in kitchens, adequate electrical outlets and 
other conveniences ” Strunk, Low-Cost Housing under the USHA Experiment, 16 J. of 
Land & Pub. Util. Econ., No. 1, at 96, 98 (Feb., 1940): “It hardly seems logical that middle 
and upper income groups should be providing slum dwellers with approximately the same 
priced homes that they are building for themselves.” See also Public Housing and National 
Policy, op. cit. supra note 16, at 27. 


66 Theobald, Pending Legislation Affecting Housing, 15 Real Estate, No. 21, at 8 (May 2s, 
1940); Glos, USHA Projects Now Spell “Unfair Competition”—Not “Slum Clearance,” 15 
Real Estate, No. 22, at 9 (June 1, 1940); Public Housing and National Policy, op. cit. supra 
note 16, at 15. 


67 The incomes of the tenants in the Jane Addams Houses, as reported by Chicago Housing 
Authority, Report of January 1, 1940, at 38 (1940), are as follows: 
, Income Range 
Type of Unit Income Range ‘ess taineines 
2 Room Apt. $ 780-$1,128 $ 780-$1,128 
3 Room Apt. 504- 2,029 655- 1,680 
4 Room Apt. 637- 1,900 7OOo- 1,763 
4 Room G. H. 1,07I- 2,040 1,071- 1,840 
5 Room Apt. QIO— 2,268 1,064- 1,992 
5 Room G. H. 796- 2,642 1,23I- 2,016 
See note 72 infra, for income figures on all Chicago families. There is some indication that the 
CHA is attempting by eviction of high-income families and by admitting only lower-income 
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lic housing program aided in solving the larger problem of the elimination of 
urban blight and slums; it has not, it is said, accomplished any substantial 
slum clearance.®* Finally, the tax exemption feature of the program arouses 
heated objection. 

The criticisms are not without some justification. The public housing proj- 
ects in Chicago at present house only two per cent of those families which the 
CHA estimates should be reached. It cannot be denied that the recent action 
of the CHA in sending notice to 652 tenants that their incomes had arisen above 
the level permitted by law (in order to avoid the charge that the CHA is not 
housing the low-income groups) will tend to remove the desire of the remaining 
tenants to increase their incomes.”° The cost of the government building opera- 
tions has doubtless been increased by a desire on the part of some of the officials 
to “demonstrate” what can be done if only sufficient funds are made available;” 


families, to reduce the general income level of tenants. The eviction of 652 families in 1940 
has already been referred to (see note 64 supra); and the incomes of the 269 families admitted 
since October 1, 1939, are listed in Chicago Housing Authority, Housing for Excess Income 
Families, at 9 (1940), as follows: 


Under $600 $600-$799 $800-$999 $1,000-$1,199 Over $1,200 
Number of families 67 134 39 12 


Per cent of total 6.3 24.9 49.8 14.5 4-5 

68 The sites of the Jane Addams Houses and the Ida B. Wells Homes were formerly slum 
areas; those of the Julia Lathrop Homes and the Trumbull Park Homes were vacant land. 
Chicago Housing Authority, Report of January 1, 1940, at 11-12 (1940). 

On the Ida B. Wells site in Chicago, 1,536 units were demolished in order to build 1,708 
units, [1938] Annual Report USHA 24, and the Peoria projects involved a demolition of 340 
units in order to build 1093, [1939] Annual Report USHA 12. 

Fifty-two per cent of the USHA-aided projects in the United States have been built on 
predominantly slum areas. [1939] Annual Report USHA 10. The three PWA-built projects in 
Chicago were not built under a program requiring “equivalent elimination.” To the extent 
that the USHA-aided program in Chicago has not accomplished the equivalent elimination by 
actually building in slum areas, the program has been credited with those demolitions accom- 
plished with WPA labor in the voluntary demolition program carried on by WPA in 1934-39. 

Critics state that they would not find the “failure” to eliminate slum structures so bad, if the 
program in fact housed former slum dwellers. On that point the USHA has published no figures. 

6s The CHA estimates that it could build 150,000 units without encroaching on the private 
market. Chicago Housing Authority, Report of January 1, 1940, at 8-9 (1940). The 3,066 
units built constitute only 2.04 per cent of that amount. It should be noted, of course, that 
that estimate presupposes no change in the amount of private building, and no change in the 
rigor of the enforcement of the housing ordinances. The effect which a vigorous enforcement 
of building standards would have on the supply of low-rent housing is problematical; on the 
one hand, it might be said that the elimination of the slum dwellings would produce an even 
greater shortage of low-rent housing; on the other, that enforcement would force owners to 
repair, and so reduce the number of substandard dwellings. 

7° The notice was given in April, 1940; but as of Dec. 8, 1940, only 200 of the families had 
moved. 

™ Early efforts of the Federal Government in housing were frankly called “demonstration” 
projects. The “Greenbelt Towns,” for instance, were called by their planners (the defunct 
Resettlement Administration) “A Demonstration in Suburban Planning.” 
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and while the more recent projects are less pretentious than the earlier ones, 
they are still far from being mere rehabilitations of existing dwellings. The in- 
comes of the tenants in the Chicago projects, except for a few extreme cases, 
do range from $780-$2,016—which is above that of the very lowest income 
groups in Chicago.” The tax exemption does amount to $150 per family per 
year;73 and although the United States Housing Act requires the local govern- 
ment to grant a subsidy amounting to only twenty per cent of the amount of 
the annual grant made by the USHA,” the local tax exemption is in fact almost 
equal to the federal subsidy.’5 

Nevertheless, the fact remains that the only tangible results Chicago has had 
in the attack on the slums and in the effort to provide better housing for low- 
income groups, have been produced by the public housing program. While 
difficulties of land acquisition, making it necessary to acquire large tracts from 
single owners rather than assembling many smaller tracts of slum properties, 
have made it necessary to build on vacant land in some cases, the projects do 
stand in areas which were formerly predominantly slum, and have to some ex- 
tent changed the nature of those neighborhoods. Limitations on the subsidy 
(making it necessary to meet operating costs out of rents), and the desire to 
avoid the granting of double relief, do make it necessary for the CHA to de- 
mand that prospective tenants be not entirely destitute; but it is doubtful 
whether the housing of people able to pay not more than $25 per month rent 
really amounts to competition with existing private housing in Chicago.’* The 
tax exemption, while large, does not in fact represent an actual taking from the 
other property owners of an amount which the public housing projects, fully 

7 Note 67 supra shows that the incomes of CHA tenants, not counting extreme cases, is 
$780-$2,016. Those figures may be compared with figures given by United States Department 
of Labor, Bureau of Labor Statistics, Family Income in Chicago 1935-36, at 4 (1938), to the 


effect that 22.1 per cent of Chicago families have incomes of less than $750; 13.7 per cent have 
less than $500; 7 per cent have less than $250. 

73 This is the unpublished estimate made by the CHA for the Ida B. Wells Homes. From 
data published in Chicago Housing Authority, Report of January 1, 1940, at 32 (1940), it ap- 
pears that the tax exemption per family per year on the Jane Addams PWA-built project 
amounts to $177. 

™ § 1410. 

78 On the Ida B. Wells project, for instance, the unpublished estimate of the CHA is that 
the annual tax exemption (less service charge) will amount to $150 per family per year, while 
the federal subsidy will amount to $154 per family per year. 

For the three PWA-built projects, the proportion of local subsidy to federal subsidy is less. 
The federal subsidy per family per year is estimated to be $224, while the local subsidy per 
family per year (on the Jane Addams Houses) is $177. These figures are based on data reported 
in Chicago Housing Authority, Report of January 1, 1940, at 17, 32 (1940). 

76 When it was determined in the spring of 1940 that 652 of the CHA families should move 
because of high incomes, the CHA asked the Chicago Real Estate Board for listings of avail- 
able apartments. Upon investigating the 827 listings, the CHA found only 19 “standard” 
vacant apartments renting for less than $25 per month including heat. Chicago Housing Au- 
thority, Housing For Excess Income Families, at 6 (1940). 
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assessed, would pay; the only immediate loss in taxes is the amount of taxes 
that the project sites were formerly producing.”7 Moreover, the huge costs for 
fire, police, and health protection of slum areas have been amply demonstrated; 
and to the extent that the public housing projects have eliminated the slums 
and rehoused the slum dwellers, those costs have been removed. While the re- 
sults in Chicago in terms of actual building are not particularly impressive (as 
compared with the results in New York, for instance),’* it should be noted 
that those results have been obtained despite the long-continued doubt as to 
the constitutionality of the program,’ despite the critical attitude of the press,** 
and despite the lack of interest on the part of local officials.** 


ALTERNATIVES AND SUGGESTIONS 


One of the suggested alternatives to public housing is the plan for the forma- 
tion of “redevelopment corporations.”’** The suggestion is based upon the as- 


77 The area which the CHA proposes to use for its new project (Illinois 2-2), for instance, 
has been levied at $24,000 per year for the past 10 years. $16,000 per year has been paid. The 
service charge to be paid will amount to approximately $6,000; consequently the immediate 
loss in income to the city will be $10,000 per year, instead of the much higher figure that the 
project, fully assessed, would pay in taxes. The CHA is unable to give the comparative figures 
for the other project sites. 

It is sometimes argued that the amount of the tax exemption is more properly figured by 
inquiring whether the people living in the projects actually came from the costly slum areas. 
No figures are available on that question, except that the CHA states that 45 per cent of the 
people living in the Jane Addams project formerly lived in the slum area on which the project 
was built. 


7 New York City has completed 5,694 units with USHA aid, as compared with the 1,662 
units completed in Chicago. [1939] Annual Rep. USHA 4. Between 1919 and 1934, 31 per 
cent of all dwellings erected in England were built by government agencies. Bassin, The 
British Government in Housing 55 (PWA Housing Division Study, 1937). 

79 In conversation with a staff member, Miss Elizabeth Wood stated that the lack of IIli- 
nois legislation at the time the United States Housing Act was passed, and the doubts after 
enactment of the Illinois legislation as to its validity, go far to explain the greater amount of 
housing activity in New York. 

8 See, e.g., articles in the Chicago Tribune: col. 8, p. 33 (May 16, 1940) (CHA gave up its 
attempt to get options on land for a new project; also stressing the amount of the tax exemp- 
tion); § 2, col. 3, p. 10 (Mar. 10, 1940) (amount of tax exemption); col. 5, p. 1 (Feb. 15, 1940) 
(men sent to appraise property during land acquisition activities pose as G-men; CHA does 
not cooperate with the city council; plight of small homeowners who are to be evicted to make 
room for the new projects); col. 2, p. 30 (May 4, 1938) (“Lunatic Fringe Blamed for Rise of 
Housing Cult’’). 

% The lack of political leadership perhaps mirrors the public apathy toward the whole 
housing problem. While several citizens’ organizations do exist, their activity appears to be 
of negligible value. Certainly there is no such public interest as there is in New York, where, 
upon the failure of Congress to appropriate more funds to the USHA, New York voters amend- 
ed the state constitution to enable the state to engage in public housing. N.Y. Const. art. 18. 


* This suggestion has been made repeatedly. Fitch, Centralized Plan for Decentralized 
Cities, 15 Real Estate, No. 39, at 12 (Sept. 28, 1940) (emphasizing value of plan as means of 
preventing decentralization); Angell, What of Urban Redevelopment Corporations? 15 Real 
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sumption that one of the principal impediments to private industry’s under- 
taking new construction or improvements in the slum areas is the difficulty of 
assembling any large area of land; and that unless the development covers a 
large area, no improvement can be expected long to stay above the level of its 
neighborhood. The “redevelopment corporation” proposal, then, is essentially 
a matter of the state’s granting the power of eminent domain to private corpora- 
tions in return for the right to exercise a certain amount of governmental con- 
trol over the activities of the corporations. Making provision for an amount of 
governmental control which will on the one hand leave sufficient incentive for 
undertaking the redevelopments, and at the same time allay the apprehension 
of those who fear placing the eminent domain power in the hands of private 
operators,*? is, of course, no small problem. 

The Illinois State Housing Act (providing for “‘limited-dividend”’ housing 
corporations) ,*4 passed in 1933, appears to have gone much too far in the direc- 
tion of governmental control; no incorporations have been made under it.*s 
That act limits rentals to an amount slightly higher than the present scale in 
the public housing projects;* limits dividends to six and one-half per cent (with 
provision for cumulation); and in addition requires the corporation to obtain 
the approval of the State Housing Board on a wide variety of matters, including 
the certificate of incorporation, the project plan, the building contracts and the 
purchase of materials, the details of financing, and the acquisition or sale of 
real property.*’ In addition, the State Housing Board has rather broad powers 
of investigation into the activities of the housing corporations.** 

A bill introduced in the last session of the Illinois legislature made two sig- 
nificant changes, in that it placed no specific limitation on rentals or on divi- 


Estate, No. 12, at 11 (March 23, 1940); Lindell, A Proposed Housing Program for the City of 
Chicago, 14 Real Estate, No. 50, at 12 (Dec. 16, 1939); Angell, Face the Facts on Urban Re- 
habilitation, 15 Real Estate, No. 24, at 10 (June 15, 1940). A variant on this suggestion is that 
a federal agency condemn the land and then turn it over to the redevelopment corporation. 
See address of Binns, op. cit. supra note 61. 


83 But see Lindell, A Proposed Housing Program for the City of Chicago, 14 Real Estate, 
No. 50, at 12 (Dec. 16, 1939). 


84 Til. Rev. Stat. (1939) c. 32, § 504. 


8s Letter from the Secretary of State, Nov. 28, 1940. Fourteen other states and the Dis- 


trict of Columbia have similar legislation. Housing Legislation in the United States, 51 Month- 
ly Lab. Rev. 912-22 (Oct., 1940). 


86 Til. Rev. Stat. (1939) c. 32, § 510 (8) (a), (b), and (c) provide that in cities of over 150,000, 
the rentals for two-room apartments shall not exceed $25 per month, with not more than $7 
additional for each additional room; elsewhere, rentals shall not exceed $21, plus $6 for each 
additional room. Exception may be made by the State Housing Board “whenever it shall 
appear that the interest of lienholders, mortgagees, creditors, or holders of the stock or other 


securities or obligations of a housing corporation cannot otherwise be adequately protected” 
(§ 534). 


87 Til. Rev. Stat. (1939), c. 32, § 510. 88 Til. Rev. Stat. (1939), c. 32, § 525. 
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dends.*® The bill did, however, retain essentially the same controls by the State 
Housing Board as those provided for in the State Housing Act, and was ob- 
jected to on that ground.” At present, two proposed drafts of redevelopment 
corporation bills are being discussed in Chicago. Both drafts make the addi- 
tional change of placing the governmental control in a “Redevelopment Com- 
mission”’ appointed by the local governing authority, instead of in the State 
Housing Board. In certain other respects, however, the bills differ materially. 
According to the draft proposed by the Chicago Building Congress, the re- 
development commission would continue to exercise control during the entire 
existence of the corporation; and no tax exemption would be given. According 
to the draft proposed by two men prominent in this field (Messrs. Morton Bod- 
fish and Horace Russell), redevelopment commission control would be limited 
to an initial approval of the corporation’s plan, with the corporation giving a 
bond conditioned upon the execution of the plan; and, during the first ten years 
after redevelopment, the tax assessment valuation of the property would not be 
higher than that of the aggregate assessed valuation of all the property within 
the redevelopment area before improvement. 


While the “redevelopment corporation” proposal is usually spoken of as being 
an alternative to the public housing program, it does not appear that these cor- 
porations are intended to provide housing for lowest income groups.” In- 


§ Til. H. R. 759 (1939). Earlier drafts of the bill are Ill. H.R. 376 (1939), and Ill. H. R. 
604 (1939). 

It should be noted that in contrast with a similar bill introduced recently in New York 
(Nos. 1844, 2757, Int. 1678 (Feb. 23, 1940) ), the Illinois bill made no provision for a tax ex- 
emption of any kind. Under the New York bill, projects would be assessed at not more than 
double the assessment before improvement, for a period of not more than twenty years. 
Thereafter, they would be fully assessed. Dividends would be limited to 5 per cent during the 
period of limited taxation; thereafter, one-half of any amount more than 5 per cent would be 
paid to the municipality, unless a lump sum had been agreed upon. 


% The bill provided two important safeguards against abuse of the eminent domain power. 
The power was not to be exercised until the corporation had purchased or optioned a majority 
in area of the land within the proposed development (§ 31); and the Housing Board, in issuing 
certificates, was to give preference to those corporations whose shareholders owned land within 
the area (§ 17 (6)). 

* The fact that no incorporations have been made under the State Housing Act (see note 
85 supra), with its rent limitations, is some justification for this statement. Further support 
is found in the fact that the limited-dividend and “garden-type” building (see note 3 supra) 
have failed to provide housing for low-income groups. A recent example is the proposed re- 
habilitation of a blighted area of eleven acres near the business district of Buffalo, N.Y.; there, 
it is contemplated that even with a partial tax exemption, the rents will be $20 per room per 
month. See Rebuilding a City, 7 Freehold, No. 1, at 18 (July 1, 1940). 

It should be noted, however, that Arthur W. Binns, of Philadelphia, claims to have ac- 
complished the rehabilitation of some 300 units, without tax exemption and without the power 
of eminent domain, to rent at $20 per month; and that he is making a 10 per cent profit in the 
process. Binns, Making Rehabilitation Pay, 4 Freehold, No. 8, at 268 (April 15, 1939). But 
see Childs, The Amazing Case of Mr. Binns (Tenants League of Philadelphia, 1940), to the 
effect that only twenty of Binns’ homes are anything like low-rent; that the rest of them rent 
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deed, it may be argued that there should be no attempt to combine low-cost 
housing and the elimination of blight and slum conditions; that the slum land, 
being closer to the business district, really should be used for better residences, 
with the cheaper land on the outskirts being used for low-rent housing. 

Another proposal, being worked out by the Illinois State Housing Beard, 
would make use of the FHA-insured financing, together with the local housing 
authority management, in order to permit members of low-income groups to 
become homeowners.” Many people, with incomes slightly higher than those 
of the present tenants in public projects, are unable to make an adequate down 
payment on the cost of a home; the assumption is that these people are now 
considered poor credit risks because of the danger that the usual neighborhood 
deterioration would soon wipe out the owner’s small equity. The proposal rests 
upon the assumption that large-scale operation, together with continued con- 
trols by the local housing authority, would so stabilize the whole development 
as to reduce the deterioration factor to a minimum.®* It is urged that with this 
assurance of stability, FHA insurance could be obtained for ninety per cent of 
the financing, with the additional ten per cent (less the small down payment 
of the purchaser) being obtained in the form of “character loans.”’ The risk at- 
tendant upon these loans would be distributed by pooling the notes of the in- 
dividuals with the housing authority, and issuing trust certificates against them. 

Although the FHA-local authority proposal is being formulated by men with 
long experience in the field of large-scale housing, it is still so nebulous as to 
render extended discussion here unwarranted. In particular, the degree of de- 
pendence upon management by the local housing authority as a stabilizing fac- 
tor makes it necessary to know much more about how that control would be 
effectuated, before the plan could be critically appraised. 

In any event, whether housing and slum clearance is to be accomplished by 
direct public building, by private corporations, or by FHA-insured financing 
under local housing authority control, it appears that reform in the zoning 
provisions and the enforcement of housing standards is highly important for the 
success of any program. It is nowhere suggested that any one of the actual 
building plans heretofore described could be comprehensive enough in its scope 


for from $35-$75; that even on the twenty, the rents given by Binns in his speeches are shelter 
rents, and that the rent with heat, light, etc. is $30.50, as compared with that of $20 produced 
by the Philadelphia Housing Authority; that far from making a 10 per cent profit on the twenty 
houses, he has lost money. 


% The outline of the program is set forth in a four-page pamphlet published by the Illinois 
State Housing Board, entitled A Plan to Achieve Home Ownership for Low Income Families 
through Private Enterprise; and to Accomplish Substantial Slum Clearance (May, 1940). 

That the use of FHA-insured mortgages is better than direct building under the USHA is 
urged by Wilson, Proper Housing’s Place in Democracy, 15 Real Estate, No. 5, at 12 (Feb. 3, 
1940). 

93 The building would probably be done in the neighborhood of the public housing projects, 
so as to take advantage of the stability given by those projects. 
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to be successful unless it operated within the broad stabilizing influence of a 
carefully drafted zoning ordinance and rigidly enforced housing standards. 
Moreover, it would seem that zoning and enforcement of standards would, by 
decreasing the value of the slum-occupied lands, materially reduce the cost of 
new construction on those lands. 

It is generally admitted that Chicago has a much larger area zoned for inten- 
sive apartment house and commercia! purposes than will ever be used for those 
purposes.%* There is also general agreement that land so over-zoned has a specu- 
lative value that is entirely unjustified by any reasonable forecast as to its fu- 
ture economic use**—a value which must be added to the cost of constructing 
any housing project undertaken on such property. Statements as to the extent 
and effect of over-zoning on land values are, of course, largely matters of opin- 
ion. A study made in Peoria indicates that over-zoning does actually operate 
to increase land values in the over-zoned areas;* and the land use survey now 
being conducted in Chicago®’? may be expected to furnish some clues as to the 
extent of overzoning there. Pending completion of this survey, any attempt 
to revise the zoning code, based on something less than a comprehensive plan 
for the entire city, would probably fail to reach its objective.% 

Assuming that the tenants of substandard buildings are already paying about 
all the rent they can possibly pay, one may argue that enforcement of housing 
standards would likewise tend to reduce the value of the slum lands; increased 
costs of providing the housing would reduce the amount of net income to be 
capitalized.°® But while there is little doubt that the municipal power to abate 
nuisances'® may be exercised to force the demolition, repair, or vacation of 


% Douglas, Rezoning Chicago—Piecemeal or Overall, 15 Real Estate, No. 36, at 9 (Sept. 7, 
1940), estimates that as presently zoned, Chicago could house 100,000,000 people. See also 
Lindell, Proposed Housing Plan 5 (1939); Sullivan, Report to Chicago City Council Committee 
on Housing 14 (1938). 

9s Woodbury, Land Assembly for Housing Developments, 1 Law & Contemp. Prob. 213, 


230 (1934); Shatts, The Relation of Zoning to Land Values, in Walker, Urban Blight and 
Slums 162 (1938). 


96 The results of the study are discussed by Shatts, op. cit. supra note 95, at 164-65. 


97 The survey was started in 1939, with $1,600,000 of WPA funds. It was expected then 
that it would be completed in 1941, but present indications are that it will not. The results of 
the survey are now being published in preliminary reports. 


9* Douglas, op. cit. supra note 94, insists that while the neighborhood efforts should be con- 
tinued, it is a general rezoning that is required. Failure to have a fairly complete plan before 
starting to rezone might well result in a flood of amendments such as those following the last 
zoning law, which has been amended 935 times since 1923, with 12,000 properties now being 
used contrary to the original code. 15 Real Estate, No. 37, at 6 (Sept. 14, 1940); 15 Real Es- 
tate, No. 39, at 6 (Sept. 28, 1940). But see Lindell, A Proposed Housing Program for the City 
of Chicago, 14 Real Estate, No. 48, at 12 (Dec. 2, 1939), suggesting that the rezoning could go 
forward on a neighborhood basis. 

99 Walker, Urban Blight and Slums 110 (1938). 


10° Til. Rev. Stat. (1939), c. 24, § 65.74. 
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substandard dwellings,’" such activities in Chicago have been largely a matter 
of voluntary cooperation between the owner and the WPA,” and, having pre- 
sumably operated on only the least profitable buildings, probably have not 
operated to reduce values. 

The fact that the housing shortage’®? appears to be the most immediate 
obstacle to the enforcement of housing standards simply emphasizes the point 
that no single attack on the housing problem can be expected to be adequate; 
enforcement of standards must be accompanied by building. The use of slums 
as a tool for some types of political operations, and the general lack of public 
interest in the enforcement of the housing standards, offers a serious problem; 
a problem of producing a heightened public awareness of the whole housing 
question. The consideration most often urged in explaining the failure to en- 
force the standards—fear of liability on the part of the enforcing officers or the 
city—appears to be the least serious. It is true that unless the substandard 
character of the property can be conclusively established before demolition 
takes place, there is danger of a court’s later imposing liability upon the officers 
or the city.'** It is also true that, there having been no forced demolition in 
Chicago except in extreme cases,'®s there has been no enforcement technique 
developed in Chicago. But it would seem that upon the manifestation of an 
actual desire to enforce standards, there would be little difficulty in avoiding 


ot Cummings v. Lobsitz, 43 Okla. 704, 142 Pac. 993 (1914); Sheaff v. Kansas City, 119 
Kans. 726, 241 Pac. 439 (1926); Nashville v. Weakley, 170 Tenn. 278, 95 S.W. (2d) 37 (1937). 
Such doubts as exist appear to arise mainly from the fact that it may be necessary to give the 
owner an opportunity to repair or vacate before demolition. Health Dept. v. Dassori, 21 App. 
Div. 348, 47 N.Y. Supp. 641 (1897); Sings v. Joliet, 237 Ill. 300, 86 N.E. 663 (1908). 


12 The IERC and, later, WPA furnished the labor for a voluntary demolition program, 
1934-39. Chicago Housing Authority, Report of January 1, 1940, at 10 (1940). The compilers 
of the National Institute of Municipal Law Officers, Rep. No. 37 (1938), received the following 
reply from the Corporation Counsel’s office of Chicago: ‘‘Whatever action has been compelled 
by city authorities has been largely because the buildings are fire hazards or when gross viola- 
tions of health ordinances are found.” 


03 See Metropolitan Housing Council, Construction and Demolition of Dwelling Units in 
Chicago (Oct., 1939), to the effect that in the period 1930-39, 20,000 buildings in Chicago were 
torn down, while only 10,000 were built. 


14 Moll Co. v. Holstner, 252 Ky. 249, 67 S.W. (2d) 1 (1934); Reagan v. Texarkana, 238 
S.W. 717 (Tex. Civ. App. 1922); McMahon v. Telluride, 79 Colo. 281, 244 Pac. 1017 (1926); cf. 
Rowland v. Martin, 129 Fla. 662, 176 So. 545 (1937); Rosenberg v. Sheen, 77 N.J. Eq. 476, 77 
Atl. 1019 (1910); Lux v. Milwaukee Mechanics Ins. Co., 322 Mo. 342, 15 S.W. (2d) 343 (1929); 
Pearson v. Zehr, 138 Ill. 48, 29 N.E. 854 (1891); Sings v. Joliet, 237 Ill. 300, 86 N.E. 663 
(1908). 


*°s Note the picture appearing in the Southtown Economist, June 5, 1940, showing a Chi- 
cago building with the caption: “City Condemns Building after It Collapses.” See also note 
102 supra. 
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personal liability of officials; indeed, a proposed ordinance which appears to be 
adequate has been before the Chicago City Council for four years.'® 


THE FUTURE: DEFENSE HOUSING 


The extent to which the defense housing program will affect the low-cost 
housing program is not clear. It was once hoped that the two objectives of de- 
fense housing and low-cost housing might be combined,’*’ but present indica- 
tions are that the defense housing program is going to result, for the time being 
at least, in an almost complete interruption of the low-cost program. For while 
a part of the defense housing legislation does retain the USHA-local organiza- 
tion,'** the actual appropriations have been made to other governmental 
agencies."*? Fears have been expressed in some quarters that defense housing 
will lead not only to a temporary interruption of the public housing program, 
but that it will also be used as a means of “‘easing”’ the public housing program 
permanently out of existence."° 

Even though the low-cost program is continued, however, it will, for the time 


106 T}]. State Housing Board Rep. 23 (1936); see also National Institute of Municipal Law 
Officers, Rep. No. 39 (1938). 

The suggestion made by the Corporation Counsel of Chicago (Op. Corp. Coun. No. 10099 
(1939)), to the effect that the enforcement officials should simply go into a court of equity for 
a fact determination in the first instance, would undoubtedly reduce the liability hazard to a 
minimum. In view of the crowded court docket, however, the suggestion is administratively 
clumsy. Moreover, there is doubt as to whether a court of equity would hear the cases; the 
ordinary requirement of showing the inadequacy of the legal remedy would appear in itself to 
be a serious obstacle. In the Illinois case cited by the corporation counsel for the proposition 
that a city may apply to a court of equity to restrain a nuisance, the court denied the injunc- 
tion on the ground that: “The existence of a nuisance not having been established by an action 
at law before bringing this suit in chancery, under all the authorities the facts must be clearly 
established and the law be without question before an injunction will ussue.” Pana v. Central 
Washed Coal Co., 260 Ill. 111, 130, 102 N.E. 992, 998 (1913). 

‘07 National Association of Housing Officials, Housing in the National Defense Program 
(July 1, 1940). 

108 H.R. 9822, June 28, 1940 (Pub. No. 671). 

19 H.R. 10263, Sept. 9, 1940 (Pub. No. 781) (appropriating $100,000,000 to the Army and 
Navy for defense housing); H.R. 10412, Oct. 14, 1940 (Pub. No. 849) (authorizing the Federal 
Works Administrator to acquire land for housing, and authorizing the appropriation of 
$150,000,000 for that purpose); H. R. J. Res. 614, Oct. 14, 1940 (Pub. Res. No. 106) (ap- 
propriating $75,000,000 to the Federal Works Administrator, and authorizing him to enter 
into contracts for an additional $75,000,000). Although the Army, Navy, and Federal Works 
Administrator are authorized to make use of the USHA-local authorities, an address delivered 
by C. F. Palmer, Housing Coordinator, before the Central Housing Committee, Washington, 
D.C., Oct. 5, 1940, indicates that such will not be the case. 

The failure to use the USHA-local authorities for the defense program may, from one stand- 
point, be consistent with the desires of those groups themselves. Building of medium-income 
defense housing by the USHA-local groups might produce serious confusion in the public 
understanding as to the aims of the low-cost housing program. 


1° Abrams, Must Defense Wreck Housing? 151 Nation, No. 16, at 359 (Oct. 19, 1940). 
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being at least, be carried out under more centralized administration. The pres- 
ent act retains the USHA-local authority organization, but it clearly shifts the 
initiative from the local to the federal authority. The condemnation power is 
placed in the Federal Government, the slum elimination requirement is dis- 
pensed with, and no tax exemption is required.™ It does not appear, however, 
that this shift in control arose from any particular discontent with the decen- 
tralized administration; it is probably only a recognition that where emergency 
building is concerned the Federal Government can operate more efficiently in a 
direct manner than through local authorities. Where, however, public housing 
is viewed as a part of the attack on the whole housing problem, the prevalent 
opinion is that housing is a local problem, best undertaken by local authorities."” 
Demolition of buildings, city planning, zoning, and real estate taxation are all 
local problems; and if, as appears to be the case, public housing must be carried 
on in cooperation with government activities in these fields, then public housing 
is likewise a local problem. 

Moreover, while the federal power of eminent domain for housing is a con- 
stitutional exercise of authority under the war power, it has not been upheld 
under non-emergency conditions."3 The denial of the power by the circuit court 
of appeals in United States v. Certain Lands in Louisville4 was one of the reasons 
for the decentralization of the housing program in 1937; and until the issue is 
decided otherwise by the Supreme Court,"5 the doubt that exists might in itself 
be sufficient to thwart the use of the centralized program under non-emergency 
conditions.”® 


THE BERTRAND RUSSELL LITIGATION 


On February 26, 1940, the Board of Higher Education of New York City by 
unanimous vote appointed Bertrand Russell as Professor of Philosophy in the 


111 H.R. 9822, June 28, 1940 (Pub. No. 671). 


112 Walker, Urban Blight and Slums 350 (1938); [1939] Annual Rep. U.S.H.A. 11; Metropoli- 
tan Housing Council, Where Are We in Public Housing? 9 (1937). But see Laski, The Ameri- 
can Presidency 251 (1940): “Whether the issue is the unemployed or housing, public utilities 
like railroads and electric power, the position of the farmer, the place of trade unions in society, 
the level and methods of taxation, they are insoluble problems if they are met in a sectional 
way. Their range and intensity will compel the political parties more and more to confront 
them nationally.” 

113 Eminent domain for housing might conceivably be based on the war power even under 
non-emergency conditions. See statement of Harold Ickes (Report of House Committee on 
Banking and Currency, 75th Cong., 1st Sess., at 157 (1937)), to the effect that we need good 
housing at all times in order to have the kind of men who can defend the nation. 

114 78 F. (2d) 684 (C.C.A. 6th 1935). 


"5 The United States Supreme Court granted certiorari in United States v. Certain Lands 
in Louisville, 78 F. (2d) 684 (C.C.A. 6th 1935), but the government obtained a dismissal a few 
hours before the case was to be argued. See Ebenstein, Law of Public Housing 44-46 (1940). 

16 There may be some significance, however, in the fact that whereas each section of Title I 
of the Act (note 111 supra) is stated to be an emergency measure, there is no mention of an 
emergency in Title II, which deals with public housing. 











NOTES 317 


College of the City of New York,’ thus precipitating a major public contro- 
versy* centering about Russell’s views on morals and the unconventional details 
of his personal life.s Taking cognizance of this discussion, the board announced 
on March 7 that it would reconsider its decision, and on March 18, after con- 
sidering the objections that had been raised, voted eleven to seven to uphold 
the appointment. On the same day a suit was filed in the Supreme Court of New 
York County asking for an order reviewing the action of the board and rescind- 
ing the appointment.‘ 

The petition contended that the appointment violated a section of the Edu- 
cation Law of New York prohibiting the employment of aliens in public schools,5 
and was contrary to public policy on the ground that Russell’s views (as ex- 
pressed in some of his writings) constituted an influence dangerous to the morals 
and welfare of students of City College. The assistant corporation counsel, rep- 
resenting the board, moved to dismiss the petition as failing to state facts suffi- 
cient to constitute a cause of action, but he argued only the question of citizen- 
ship. An additional point not included in the petition was raised at the hearing 
by counsel for petitioner, who contended that the appointment violated that 
provision of the state constitution requiring that appointments to civil service 
positions be preceded, where practicable, by competitive examinations. The 
court, without ruling on the motion to dismiss, directed petitioner’s counsel to 
introduce his evidence.? Three days later an opinion was rendered based pri- 
marily upon this brief hearing and a “‘consideration”’ by the presiding justice of 

* The College of the City of New York is an institution supported by public funds under the 
administration of the Board of Higher Education. The powers of such boards are set forth in 
Section 1143 of the Education Law, N.Y. Cons. Laws (McKinney, 1938) c. 16. These boards 


must be distinguished from boards of education which are responsible for primary and sec- 
ondary schools. , 

2 The controversy attracted nation-wide attention. Prominent churchmen, and patriotic 
and fraternal organizations decried the appointment. Scientists, educators, writers and phi- 
losophers came to Russell’s defense. It was inevitable that the case should become a political 
issue, and on April 6, Mayor La Guardia announced that the provision in the city budget for 
Russell’s professorship had been eliminated. On April 24, a resolution was adopted by the city’s 
Board of Estimate imposing as a condition governing the expenditure of funds appropriated in 
the 1940-41 budget the provision that no funds be used for the future employment of Bertrand 
Russell. Numerous resolutions were introduced in the City Council and the state legislature, 
ultimately leading to the formation of the Rapp-Coudert Committee, currently investigating 
New York’s municipal colleges. 

3 Russell has, on various occasions, advocated freer relations between the sexes, and has been 
divorced on grounds of adultery. 

4 The suit was a proceeding under Article 78 of the Civil Practice Act filed by Mrs. Jean 
Kay, a Brooklyn housewife. 

5 N.Y. Cons. Laws (McKinney, 1938) c. 16, § 550. 6 N.Y. Const. art. 5, § 6. 

7 Asa result of this seemingly irregular procedure, a trial on the merits was held without an 
answer having been filed. The court contended that the assistant corporation counsel had de- 
clined to file an answer; this the latter denied, and he informed Russell’s attorney that he sup- 
posed that until the motion to dismiss was decided the question of answering did not arise. 
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four of Russell’s books.* The court denied the motion to dismiss because only 
one of petitioner’s grounds had been contested, upholding all three of petition- 
er’s contentions. The court admitted, however, that the “compelling” reason 
for nullifying the appointment was the “moral” one. It found as a matter of 
fact’® that the board had not investigated Russell’s fitness, that Russell was 
not a person of good moral character, and that his views would tend to encour- 
age violation of the Penal Law of New York. 

On April 1 Russell retained counsel," who on the following day filed a motion 
in his client’s behalf for leave to intervene as a party to the proceeding, and for 
permission to serve an answer. The order denying this motion” was affirmed by 
the appellate division on May 24," and on June 14 leave to appeal to the Court 
of Appeals was denied." The corporation counsel having decided not to assist 
in an appeal because of fear that moral and religious predilections would con- 
fuse the fundamental issues of law,'5 the board retained independent counsel. 
Its right to be represented by such counsel was denied," and its appeal and the 
separate appeal of a majority of the board from an order denying their right to 
intervene as individuals were dismissed by the appellate division on June 19." 
Finally, on October 8 the New York Court of Appeals denied Russell’s motion 
for leave to appeal on the ground that the order appealed from—that refusing 
him the right to intervene—was not a final order."* 


8 What I Believe (1925); Education and the Good Life (1926); Marriage and Morals (1929); 
Education and the Modern World (1932). Unread by Mr. Justice McGeehan was Russell’s 
Principles of Mathematics (1903). 

The court also had before it minutes of the two meetings regarding the Russell appointment 
held by the Board of Higher Education. The court allowed amici curiae to introduce briefs but 
refused to permit them to argue orally on the “morals” question. 

* Matter of Kay v. Board of Higher Education, 173 Misc. 943, 947, 18 N.Y.S. (2d) 821, 826 
(S. Ct. 1940). 


1° The findings of fact and the final order were dated April 17, 1940. 

™ During these proceedings Russell was in California teaching at the University of Cali- 
fornia at Los Angeles. Russell had previously taught at Cambridge, Chicago, Harvard, 
Oxford, and Smith. 

1 The denial was made on the ground that Russell was guilty of inexcusable laches in mak- 
ing his application and that he was not a necessary party to the proceedings. In view of the 
unusual dispatch shown by the court, which denied the motion to dismiss, heard and granted 
the petition, rendered a decision, and wrote a lengthy opinion—all in the space of three days— 
it seems far from apparent that Russell delayed unduly in asking for leave to intervene. The 
court indicated that Russell must have been fully informed since his attorney had first ap- 
peared in court as an amicus curiae. But the position of an amicus curiae as an impartial aid 
to the court excludes him from any partisan function. 

3 259 App. Div. 879, 20 N.Y.S. (2d) 1016 (1940). 

™4 259 App. Div. tooo, 21 N.Y.S. (2d) 396 (1940). 

"5 See letter of Corporation Counsel Chanler, N.Y. Times col. 1, p. 25 (April 17, 1940). 


*6 New York City Charter § 394(a) provides that the corporation counsel shall be counsel 
for the city and every agency thereof. Section 395 lists the exceptions to this requirement. 


17 260 App. Div. 9, 20 N.Y.S. (2d) 898 (1940). 18 284 N.Y. 10, 29 N.E. (2d) 657 (1940). 
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The Bertrand Russell litigation raises at least two fundamental questions. 
First, has a court the power to void the appointment of an individual to the 
faculty of an institution supported by public funds merely because of that in- 
dividual’s opinions?*® Second, assuming that power, has the person whose opin- 
ions are under examination the right to intervene in order to defend himself? 


I 


The original proceedings were instituted under Article 78 of the Civil Prac- 
tice Act, which provides for the granting of relief against public bodies formerly 
obtainable by the writs of certiorari, mandamus, and prohibition.”® It has been 
suggested that the remedy sought here could not have been granted under any 
of these writs, and therefore cannot be obtained under the present statute.” 
Moreover, it is doubtful whether the petitioner had a sufficient interest in the 
action of the board to institute this proceeding.” In any event, there would ap- 
pear to be an insuperable obstacle to the maintenance of this suit. Section 1146 
of the Education Law of New York states that no action or special proceeding 
shall be brought against the Board of Higher Education, for any cause what- 
ever, unless the complaint alleges that the demand upon which the action or 
proceeding is founded was presented to the board for adjustment at least thirty 
days before the bringing of the action or proceeding, and that the board had 
neglected or refused to make an adjustment during that period.*? The petition- 
er’s complaint contains no such allegation, and indeed it could not, since thirty 
days had not elapsed between Russell’s appointment and the filing of the com- 
plaint. Under Article 78 relief is excluded where the petitioner could have 
sought a rehearing and has made no attempt to do so.*4 

The substantive objections to Russell’s appointment found by the court 
were: (1) as an alien Russell was ineligible for this appointment; (2) his fitness 
had not been ascertained by means of a competitive examination; and (3) al- 
though good moral character was an essential qualification for teachers in schools 


19 See the letter of Chancellor Chase of New York University to the N.Y. Times, col. 7, p. 16 
(April 20, 1940). 


2 N.Y. Civ. Prac. Ann. (Gilbert-Bliss, Supp. 1940) § 1283. 


2* For a discussion of this aspect of the case, see The Bertrand Russell Case: The History of 
a Litigation, 53 Harv. L. Rev. 1192, 1195-96 (1940). 


* Ibid. at 1195. This has been widely regarded as a taxpayer’s suit, but it is not clear that it 
was so intended. Had it been intended as a taxpayer’s suit it would probably have been filed 
under Section 51 of the General Municipal Law. N.Y. Cons. Laws (McKinney, 1917) c. 24, 
§ 51. Suits under this section will lie to restrain an illegal act tending to produce public injury 
or mischief or to dissipate public funds. Campbell v. City of New York, 244 N.Y. 317, 155 
N.E. 628 (1927); Hathaway v. Oneonta, 148 Misc. 695, 266 N.Y. Supp. 237 (S. Ct. 1933); 
Altschul v. Ludwig, 216 N.Y. 459, 111 N.E. 216 (1916). The payment of a salary in violation 
of law has been held to constitute such waste. Schieffelin v. Lahey, 122 Misc. 358, 204 N.Y. 
Supp. 120 (S. Ct. 1924); Barlow v. Craig, 210 App. Div. 716, 206 N.Y. Supp. 293 (1924). 


23 N.Y. Cons. Laws (McKinney, 1938) c. 16, § 1146. 
24.N.Y. Civ. Prac. Ann. (Gilbert-Bliss, Supp. 1940) § 1285(5). 
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supported by public funds, the board had made no investigation of Russell’s 
moral character—which the court found was not good. 

Section 550 of the Education Law, prohibiting the appointment of aliens, 
was deemed applicable to appointments made by the Board of Higher Educa- 
tion. It is arguable, however, that the broad language of an amendment to the 
Education Law authorizing boards of higher education to waive the citizenship 
requirement was intended to cover appointments to teaching positions as well 
as the admissibility of students.** Under such an interpretation this provision 
limits the scope of a prior amendment which attempted to incorporate by 
reference into the section dealing with boards of higher education provisions 
relating to appointments found elsewhere in the Education Law.” This latter 
amendment indicates an assumption by the legislature that provisions appli- 
cable to public schools did not apply to institutions administered by boards of 
higher education. Apart from this consideration, there is sufficient internal evi- 
dence to indicate that Section 550 applies only to teachers in elementary and 
secondary schools.?”7 And further, a proviso in the section prevents its applica- 
tion if, within a reasonable time, the teacher files declaration of intention to 
become a citizen.** The holding that Russell would be denied citizenship on 
moral grounds should he apply seems to be an attempt by the court to circum- 
vent this qualification by passing on a question beyond its powers to decide. 

The New York Constitution requires that fitness for civil service appoint- 
ments be ascertained “‘so far as practicable by examinations, which, so far as 
practicable, shall be competitive.’’*® The legislature, or the appropriate admin- 





#8 N.Y. Cons. Laws (McKinney, 1938) c. 16, § 1143-b. 


#6 This attempted incorporation by reference was declared unconstitutional in Matter of 
Becker v. Eisner, 277 N.Y. 143, 13 N.E. (2d) 747 (1938). 


27 Article 20 of the Education Law, which includes Section 550, does not mention boards 
of higher education, and many of its provisions seem clearly inapplicable to college teachers. 


28 ““No person shall be employed or authorized to teach in the public schools who is: . . . . 3. 
Not a citizen. The provisions of this subdivision shall not apply, however, to an alien teacher 
now or hereafter employed, provided such teacher shall make due application to become a 
citizen and thereafter within the time prescribed by law shall become a citizen.”” N.Y. Cons. 
Laws (McKinney, 1938) c. 16, § 550. 


29 N.Y. Const. art. 5, § 6. The Civil Service Law was adopted pursuant to this provision of 
the constitution. See Matter of Craig v. Board of Education, 173 Misc. 969, 979, 19 N.Y-S. (2d) 
293, 302 (S. Ct. 1940); Palmer v. Board of Education, 250 App. Div. 362, 364, 294 N.Y. Supp. 
92, 94 (1937). It provides that “the ‘civil service’ of the state of New York or any of its civil 
divisions or cities includes all offices and positions of trust or employment in the service of the 
state or of such civil division or city. .... ” N.Y. Cons. Laws (McKinney, 1940) c. 7, § 2(3). 
The civil service of the state is divided into unclassified and classified services, and persons em- 
ployed in the public service as teachers in a college are placed in the unclassified service. The 
civil service commissioners have no jurisdiction over the unclassified service. See Matter of 
Craig v. Board of Education, 173 Misc. 969, 19 N.Y.S. (2d) 293 (S. Ct. 1940). The presump- 
tion with regard to the unclassified service is that determination of fitness by examination is 
not practicable. See Matter of Carow v. Board of Education, 272 N.Y. 341, 347, 6 N.E. 
(2d) 47, 50 (1936). The state legislature established the Board of Higher Education of the City 
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istrative agency, has discretion to determine the question of practicability.%° 
This discretionary power to exempt positions from competitive examinations 
must be used reasonably ;*" it should be interfered with only when exercised in a 
“palpably illegal” manner. It might be argued that the practice of the Board 
of Higher Education in not requiring competitive examinations for professorial 
appointments?’ is equivalent to a ruling that such examinations are impracti- 
cable. The criterion employed by the courts in determining practicability is the 
nature and duties of the position itself.34 The practical difficulties involved in 
formulating and giving examinations for college or university faculty positions 
are readily apparent.*5 In this instance, moreover, the board was seeking not 
simply to appoint a professor of philosophy, but to secure the services of Ber- 
trand Russell because of his eminence as a philosopher. When a college or uni- 
versity, after study of the available candidates, invites an outstanding scholar 
to teach, a competitive examination is manifestly impracticable. 

The court characterized the action of the board as arbitrary, capricious, and 
in direct violation of the public health, safety, and morals, asserting that the 
appointment of teachers of bad moral character was contrary to public policy.37 


of New York to administer the city’s colleges, and specifically delegated upon that agency the 
power to appoint teachers. N.Y. Cons. Laws (McKinney, 1940) c. 16, § 1143. 


3° See People ex rel. Merritt v. Kraft, 145 App. Div. 662, 664, 130 N.Y. Supp. 363, 364 
(1911); People ex rel. Schau v. McWilliams, 185 N.Y. 92, 99, 77 N.E. 785, 787 (1906); Matter 
of Ottinger v. Civil Service Com’n, 240 N.Y. 435, 440, 148 N.E. 627, 628 (1925); Matter of 
Andresen v. Rice, 277 N.Y. 271, 276, 14 N.E. (2d) 65, 67 (1938); Matter of Craig v. Board of 
Education, 17 Misc. 969, 979, 19 N.Y.S. (2d) 293, 303 (S. Ct. 1940). 


3 See Matter of Friedman v. Finegan, 268 N.Y. 93, 98, 196 N.E. 755, 756 (1935). 


3? People ex rel. Schau v. McWilliams, 185 N.Y. 92, 99, 77 N.E. 785, 787 (1906); see People 
ex rel. Merritt v. Kraft, 145 App. Div. 662, 664, 666, 130 N.Y. Supp. 363, 365, 366 (1911) 
(“palpably erroneous’’). 


33 See Matter of Becker v. Eisner, 277 N.Y. 143, 151, 13 N.E. (2d) 747, 750 (1938). 


34 “There must be something . . . . in the nature of the duties which makes the service either 
one of confidence or else of such importance that personal selection instead of competitive ex- 
amination is for the best interests of the public and the fulfillment of the particular duties.” 
Matter of Friedman v. Finegan, 268 N.Y. 93, 98, 196 N.E. 755, 756 (1935). In the Bertrand 
Russell Case: The History of a Litigation, 53 Harv. L. Rev. 1192, 1195 (1940), the writer sug- 
gests that the instant court is creating a new standard: “The availability of other persons of 
equal merit.” 


35 See The Bertrand Russell Case: The History of a Litigation, 53 Harv. L. Rev. 1192, 1195 
(1940). 

36 Cf. the affidavit of Ordway Tead, Chairman of the Board of Higher Education, made in a 
similar suit (note 61 infra), reported in the N.Y. Times, col. 4, p. 1 (Dec. 28, 1940): “First- 
class candidates would not be attracted if they had to enter competitive examinations to secure 
appointment in such colleges, especially since they could obtain positions in any of the other 
colleges throughout the country without taking any such examinations.” 


37 Matter of Kay v. Board of Higher Education, 173 Misc. 943, 947, 948, 953, 18 N.Y.S. (2d) 
821, 826, 827, 831 (S. Ct. 1940). 
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The conclusion that Russell was immoral was based upon isolated statements 
taken from four of his books, written eight to fifteen years ago, and upon his 
alleged personal immorality. The court divided these “exhibits” into two classes, 
those not mala in se and those considered by the court to be mala in se. The 
former, Russell’s views on masturbation** and nudity,3* and his personal con- 
duct, were held to be matters the board must consider, but regarding which its 
determination was final. The “exhibits” mala in se consisted of those of Rus- 
sell’s opinions which the court found to be in direct conflict with the Penal Law 
of New York. Because of these latter views of Russell the board’s action in ap- 
pointing him was considered an encouragement to violations of the Penal Law. 
The court therefore decided that it might intervene. 

The court stated that Russell’s writings condoning adultery would encourage 
the commission of a misdemeanor only, but it considered this mitigating argu- 
ment of no weight in view of Russell’s opinions on homosexuality. In Education 
and the Modern World Russell wrote: “It is possible that homosexual relations 
with other boys would not be very harmful if they were tolerated, but even then 
there is danger lest they should interfere with the growth of normal sexual life 
later on.”’4° It is unlikely that any reasonable person could construe this state- 
ment as an encouragement of homosexuality; it is rather a very guarded state- 
ment of opinion. The standard adopted by the court would enable judicial re- 
moval of any public servant who expressed opinions contrary to any portion of 
the Penal Law. 

Assuming, for discussion, that a court may exercise such power, it would seem 
only fair that the teacher should have a right to defend himself. Furthermore, 
the court’s opinion virtually condemns itself. That section of the Education 
Law relied upon to establish a public policy against the appointment of immoral 
teachers explicitly requires that the teacher against whom a charge affecting his 
moral character has been brought be given reasonable notice and an opportunity 
to defend himself.“ 


38 Education and the Good Life 211 (1926): “Left to itself, infantile masturbation has, ap- 
parently, no bad effect upon health, and no discoverable bad effect upon character; the bad 
effects which have been observed in both respects are it seems wholly attributable to at- 
tempts to stop it..... Therefore, difficult as it may be, the child should be let alone in this 
respect.” 


39 Education and the Good Life 212 (1926): “A child should, from the first, be allowed to 
see his parents and brothers and sisters without their clothes whenever it so happens nat- 


urally. No fuss should be made either way; he should simply not know that people have feelings 
about nudity.” 


« Education and the Modern World 119 (1932). Nor was it asserted or proved that Rus- 
sell’s statement was not in accord with modern scientific and medical knowledge. Compare the 
hasty examination of Russell’s works by the court in the principal case with the calm, objective 
approach to a similar problem in United States v. One Book called “Ulysses,” 5 F. Supp. 182 
(N.Y. 1933), aff'd 72 F. (2d) 705 (C.C.A. 2d 1933). 


4* N.Y. Cons. Laws (McKinney, 1938) c. 16, § 556. 
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II 


The denial to Russell of this right and the refusal of the Court of Appeals to 
act to secure it for him prompts the asking of two questions. Was Russell a 
party entitled to intervene? Was the order denying his motion seeking the right 
to intervene an interlocutory or a final order? The Supreme Court found that 
Russell had no legal status in the proceedings,“ presumably on the theory that 
the petitioner was entitled to proceed against a party of her own choosing. 
Despite the court’s indication that its determination was an exercise of discre- 
tion,’ in this instance the court, on its own theory, had no discretion. The 
court assumed that the Board of Higher Education was a body exercising quasi- 
judicial functions.‘4 Where a proceeding is brought against such a body to re- 
strain it from acting in excess of its jurisdiction in favor of another party, the 
latter must be joined.* Further, under the New York Civil Practice Act and 
cases construing it, Russell was an appropriate, if not a necessary, party.“ The 
act requires that persons not parties who have an interest in the subject matter 
of the action, and who apply to be made parties, be brought in by proper amend- 
ment, a requirement which applies to legal as well as equitable actions.” By 
express provision it has been made applicable to proceedings under Article 78.** 

Outsiders in positions analogous to that of Russell have frequently been held 


# See Papers on Appeal from Order in the Matter of Kay v. Board of Higher Education of 
the City of New York, at 27. 


43 Order of Mr. Justice McGeehan, dated April 16, 1940. 
44 Number twenty-six of the findings of fact, dated April 17, 1940. 
4s N.Y. Civ. Prac. Ann. (Gilbert-Bliss, Supp. 1940) § 1290. 


‘ The distinction between necessary and proper parties was made in White’s Bank of Buf- 
falo v. Farthing, 101 N.Y. 344, 348, 4 N.E. 734, 735 (1886), an action to set aside certain con- 
veyances of real estate alleged to be fraudulent as to creditors, where the court held that § 452 
of the Code (now contained in § 193 (3) of the Civil Practice Act) did not require it to bring ina 
judgment creditor of the plaintiff having liens on the land in question, since the rights of the 
creditor not made a party would not be prejudiced by the judgment in the action, and his rights 
and remedies would remain the same as before. The court distinguished People v. Albany & 
V.R. Co., 77 N.Y. 232 (1879), and Osterhoudt v. Board of Supervisors, 98 N.Y. 239 (1885), 
where it said “no effectual judgments could be rendered . . . . without directly cutting off or im- 
pairing rights of persons not parties ” In the Osterhoudt case the court (at p. 244) indi- 
cated that the parties not joined were necessary parties and that the court would not proceed 
without their presence. It follows that when necessary parties apply for intervention, the court 
must direct that they be brought in. The distinction between “indispensable” and “necessary”’ 
parties noted in Clark, Code Pleading (1928) §60, would not apply where the necessary party 
seeks to intervene, for clearly then he may be brought into court. 


47N.Y. Civ. Prac. Ann. (Gilbert-Bliss, 1926) § 193(3). Rosenberg v. Salomon, 144 N.Y. 
92, 38 N.E. 982 (1894), construing § 452 of the Code of Civil Procedure, now § 193(3) of the Civil 
Practice Act. 


48 N.Y. Civ. Prac. Ann. (Gilbert-Bliss, Supp. 1940) § 1306. 
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necessary parties. In a case frequently cited, Osterhoudt v. Board of Supervisors, 
a taxpayer’s suit instituted to vacate audits allegedly illegal and fraudulent was 
held fatally defective since the parties in whose favor the audits had been made 
were not joined. In Jenson v. Board of Contract,®° a taxpayer’s suit to restrain a 
municipality from entering into an illegal paving contract, the successful bidder 
was held to be a necessary party. In People v. Albany & Vermont R. Co.,* an ac- 
tion by the attorney general to enforce the forfeiture of the charter of a railway 
company as to certain unused land, the lessee of that land was held to be neces- 
sary to the proceedings. In that case it was emphasized that since the railway 
might not be unfriendly to a judgment for the petitioner the lessee’s interests 
could not be adequately protected without his presence.” In view of the corpo- 
ration counsel’s refusal to appeal in Russell’s case, it is apparent that the philos- 
opher’s application for intervention was as urgent as that of the lessee in the 
Albany Railway case. Furthermore, there are numerous lower court decisions 
requiring that incumbents be parties to mandamus proceedings seeking their re- 
moval.53 

Not only is the refusal to permit Russell’s intervention a questionable deci- 
sion, but the holding of the Court of Appeals, without citation of authority, 
that this denial was not a final order seems doubtful.5¢ If the disposition of a 
party’s application for intervention is not treated as a final order, the party 
most interested in the proceedings will be denied an opportunity to appeal to 
the highest court of the state unless he can obtain permission from the appellate 
division. Thus the consequence in the Russell case would seem to be that the 
merits of the controversy can never be reviewed.5 The Court of Appeals has 

49.98 N.Y. 239 (1885). Armstrong v. Fitch, 113 App. Div. 317, 99 N.Y. Supp. 471 (1906); 
Daly v. Haight, 163 App. Div. 234, 148 N.Y. Supp. 42 (1914). But cf. Hicks v. Cocks, 167 
App. Div. 862, 153 N.Y. Supp. 776 (1915). 

5° 74 Misc. 641, 134 N.Y. Supp. 630 (S. Ct. 1911). 

St 77 N.Y. 232 (1879). 8? Thid., at 234-35. 

53 People ex rel. Conlin v. Dobbs Ferry, 63 App. Div. 276, 71 N.Y. Supp. 578 (1901); People 
ex rel. Mesick v. Scannell, 63 App. Div. 243, 71 N.Y. Supp. 383 (1901); Jones v. Willcox, 80 App. 
Div. 167, 80 N.Y. Supp. 420 (1903); People ex rel. Ballou v. Wendell, 57 Hun (N.Y.) 362, 10 
N.Y. Supp. 587 (1890). Cf. Matter of Bridgman v. Kern, 282 N.Y. 375, 26 N.E. (2d) 299 


(1940), where the civil servant sought to be removed was made a party from the beginning. 
See also Connelly v. Elmira, 144 Misc. 282, 258 N.Y Supp. 603 (S. Ct. 1932). 


54 In civil cases and proceedings an appeal may be taken to the Court of Appeals from a 
final judgment or order not appealable as of right “where the appellate division shall certify 
that in its opinion a question of law is involved which ought to be reviewed by the Court of 
Appeals, or where, in case of refusal so to certify, an appeal is allowed by the Court of Appeals. 
Such an appeal shall be allowed when required in the interest of substantial justice ‘4 
N.Y. Const. art. 6, § 7(5); N.Y. Civ. Prac. Ann. (Gilbert-Bliss, 1926) § 588(5). Anappeal may 
be brought to the Court of Appeals from an order or judgment not final where the appellate 
division allows the same and certifies that a question of law is involved which should be re- 
viewed by the Court of Appeals. N.Y. Const. art. 6, § 7(4); N.Y. Civ. Prac. Ann. (Gilbert- 
Bliss, 1926) § 588(4). Compare the discussion in 8 Univ. Chi. L. Rev. 113, 122-23 (1940). 


54 The Court of Appeals again refused permission to appeal, apparently putting an end tc 
the case. N. Y. Times, col. 2, p. 36 (Jan. 17, 1941). 
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treated as a final order the determination of an application for relief by or against 
a person not referred to in the original action. In analogous situations the test 
adopted is whether or not the order appealed from puts the appellant out of the 
case. If it does, the order is final even though the case had not been finally ad- 
judicated as between the remaining parties. The problem has arisen frequently 
in partition suits. In a leading case‘? the court stated categorically that as to 
the party found not to have any interest in the premises the order was final, al- 
though interlocutory as between the parties adjudged to have interest. This 
principle has been applied elsewhere. In a condemnation proceeding the pre- 
liminary determination of the validity of several claims under the same grant, 
dismissing those claims, was held to be a final order, even though the validity 
of other claims had not as yet been passed upon.** In a probate proceeding an 
order ruling that the deceased’s widow was not a person interested in the estate 
was held to be a final order so far as she was concerned.*? 

In consequence of the Bertrand Russell litigation, an eminent man, qualified 
in the subjects he was appointed to teach, has been deprived of his position and 
injured in reputation without having had an opportunity to defend himself, and 
a case bearing directly on the security of tenure of public servants and on broad- 
er considerations of academic freedom and civil liberties has been finally dis- 
posed of through procedural technicalities.* It is an ironic commentary on the 
efficacy of modern procedure to work substantial justice that consideration of 
the merits in this case ceased with the lower court opinion of Mr. Justice Mc- 
Geehan. 


5s Rosenberg v. Rosenberg, 259 N.Y. 338, 182 N.E. 8 (1932); Conlon v. Kelly, 199 N.Y. 43, 
92 N.E. 109 (1910). The court designated such applications special proceedings. Cf. Gang v. 
Gang, 253 N.Y. 356, 171 N.E. 568 (1930). 

s6 City Bank Farmers Trust Co. v. Ernst, 261 N.Y. 82, 85, 184 N.E. 502, 503 (1933). 


57 Brown v. Feek, 204 N.Y. 238, 97 N.E. 526 (1912); Sinclair v. Purdy, 235 N.Y. 245, 139 
N.E. 255 (1923); Albany Hospital v. Albany Guardian Society, 214 N.Y. 435, 108 N.E. 812 
(1915); Maggi v. Sabatini, 250 N.Y. 296, 165 N.E. 454 (1929). 

58 Matter of City of New York, 237 N.Y. 275, 142 N.E. 662 (1923). 

59 In re Halsted’s Estate, 172 Misc. 632, 15 N.Y.S. (2d) 862 (Surr. Ct. 1939). 


6 According to the City College catalogue, Mr. Russell was to teach courses in advanced 
logic, the philosophy of mathematics, and the relation of philosophy to the sciences. These 
courses were described as follows: Philo. 13—a study of modern conceptions of logic and of 
its relation to science, mathematics, and philosophy. Philo. 24B—a study of the problems in 
the foundation of mathematics. Philo. 27—the relations of pure to applied sciences and the re- 
ciprocal influence of metaphysics and scientific theories. 


6: A “taxpayer’s suit” similar to the principal case has recently been instituted in New York 
seeking the ouster of six teachers at Brooklyn College, one of the city colleges. N.Y. Times, 
col. 4, p. 1 (Dec. 28, 1940). The petition, based partly on the testimony presented at hearings 
of the Rapp-Coudert committee, investigating subversive conditions in the New York City 
schools, asks the removal of the six professors on the ground that they are “communists”; it 
also denies the legality of their appointments which were made without competitive examina- 
tions. The suit is now pending in the lower courts. It is of interest to note that counsel on both 
sides are the same as in the Russell case. 
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Bankruptcy—Power of State to Suspend Driving License of Bankrupt for Failure 
to Pay Negligence Judgment—{Federal].—A judgment had been recovered against 
the plaintiff for damages arising out of his negligent operation of an automobile. The 
judgment creditor sought to have the plaintiff’s driving license revoked under a New 
York statute which provided that when a judgment is recovered against any person 
for damages arising out of the negligent operation of a motor vehicle and remains out- 
standing for more than fifteen days after it becomes final, the clerk of the court in 
which the judgment is entered shall, upon written demand of the creditor or his at- 
torney, forward a copy of such unsatisfied judgment to the commissioner of motor 
vehicles who shall thereupon suspend the judgment debtor’s driving license. Having 
been duly adjudicated a bankrupt (although a discharge had not yet been granted), the 
judgment being scheduled as a provable debt, the plaintiff sought to enjoin the com- 
missioner of motor vehicles from suspending his license on the grounds that the statute 
violated the Fourteenth Amendment and conflicted with the National Bankruptcy 
Act. Held, that the statute is a valid exercise of the police power and does not conflict 
with the Bankruptcy Act. Injunction denied. Reitz ». Mealey.* 

The present statute is the result of several revisions. The original statute provided 
for the automatic suspension of the driving license of any negligent driver against 
whom a judgment remained outstanding fifteen days after it became final. The license 
was to remain suspended until the judgment was discharged or satisfied,* except by 
discharge in bankruptcy. A second condition for restoration of the license was a show- 
ing by the negligent driver of financial responsibility for any accident that might occur 
in the future.’ The latter provision has survived the several amendments of the statute. 

In 1936 the statute was amended to provide that the license was to remain suspend- 
ed for three years at most, and that written consent of the creditor within that time 
with a showing of future financial responsibility by the debtor, should result in a resto- 
ration of the license for a period of six months and thereafter until the creditor revoked 


* N.Y. Cons. Laws (Baldwin, Supp. 1940) c. 71, § 94-b. 


* 34 F. Supp. 532 (N.Y. 1940). This statement of the holding of the majority of the special 
three-judge court may be too broad. Ibid., at 535. But cf. dissenting opinion. Ibid., at 539. 

3N.Y.L. 1929, c. 695, § 94-b. 

4Ibid. Payments sufficient to qualify as satisfaction for the purpose of this section are 
$5,000 to one person injured in one accident, $10,000 to more than one person injured in the 
same accident, and $1,000 for property damage arising out of a single accident. N.Y. Cons. 
Laws (Baldwin, Supp. 1940) c. 71, § 94-b. 

5 Proof could be made by producing an insurance policy or a surety bond, or by depositing 
cash or collateral with the Department of Taxation and Finance. These provisions remain in 
force. N.Y. Cons. Laws (Baldwin, 1938 and Supp. 1940) c. 71, § 94-c. 

Similar statutes are found in other states. See, e.g., N.J. Rev. Stat. (1937) tit. 39, c. 6, 
§ 1 et seq.; N.C. Code Ann. (Michie, 1939) § 2621(112) et seq.; Cal. Vehicle Code (Deering, 
1937) § 410 et seq. 
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his consent.6 The amendment of 1939 made the initial suspension of the license de- 
pendent on the judgment creditor’s written demand, on receipt of which the clerk of 
court was required to forward a copy of the judgment to the commissioner of motor 
vehicles, who thereupon suspended the debtor’s license.? 

The original statute may be regarded as an exercise of the police power for the pro- 
tection of travelers on the highways. Because it operated to suspend the licenses of all 
negligent drivers who did not promptly pay judgments, and because it. required proof 
of future financial responsibility, it was reasonably designed to induce careful driving 
and to assure compensation in case of liability. The 1936 amendment revealed a 
trend toward creditor relief by giving the creditor power to allow the restoration of the 
debtor’s license. Under the original statute, of course, the creditor had the power to 
allow relicense by voluntarily entering a complete satisfaction on the record. But un- 
der the amendment the creditor’s consent, which could be revoked after six months, 
could more easily be used to enforce payment by making relicense conditional upon the 
debtor’s compliance with the terms of an agreement. The 1939 amendment indicated a 
further intention to aid creditors by making initial deprivation of the license dependent 
on the creditor’s action.? Since the provision for future financial responsibility is oper- 
ative only after the license has been revoked, and since unpaid judgment creditors 
need not invoke the provisions of the statute, the purpose of the statute to secure finan- 
cial responsibility and safety for travelers on the highways, is supplemented by a pur- 
pose to assist particular tort creditors. 

If the statute is designed for creditor relief, it appears to conflict with the Bank- 
ruptcy Act when applied to judgment debtors discharged in bankruptcy.'® Judgments 
arising from the negligent operation of motor vehicles are dischargeable in bankruptcy 
and cannot be classified by a state as debts arising from “wilful and malicious” torts 
which are not dischargeable under the terms of the Bankruptcy Act." The fact of dis- 
charge, however, should not prevent a state from effectuating against a bankrupt a legit- 
imate policy other than the payment of a discharged debt.** Thus the original statute, 


6N.Y.L. 1936, c. 771. 7N.Y.L. 1939, c. 618. 


8 Munz v. Harnett, 6 F. Supp. 158 (N.Y. 1933); Jones v. Harnett, 247 App. Div. 7, 10, 286 
N.Y. Supp. 220, 224 (1936), aff’d 271 N.Y. 626, 3 N.E. (2d) 455 (1936); cf. Hendrick v. Mary- 
land, 235 U.S. 610, 622 (1915); Opinion of the Justices, 251 Mass. 569, 147 N.E. 681 (1925). 

9 As interpreted, the statute provides that unless the creditor makes a written demand on 
the clerk of the court, the latter cannot act. Reitz v. Mealey, 34 F. Supp. 532, 534 (N.Y. 1940). 
But cf. ibid., at 535. 

1° Note that the debtor had not yet been discharged in the instant case. 

1 In re Phillips, 298 Fed. 135 (D.C. Ohio 1924); Ely v. O’Dell, 146 Wash. 667, 264 Pac. 715 
(1928). But cf. In re Cote, 93 Vt. 10, 106 Atl. 519 (1918). See Bankruptcy Act, § 17, 30 Stat. 
550 (1898), 11 U.S.C.A. § 35 (1927 and Supp. 1940). 

2 Cf. Munz v. Harnett, 6 F. Supp. 158 (N.Y. 1933); Jones v. Harnett, 247 App. Div. 7, 
10, 286 N.Y. Supp. 220, 224 (1936), aff’d 271 N.Y. 626, 3 N.E. (2d) 455 (1936). A similar 
argument supports state taxation or police measures which incidentally interfere with inter- 
state commerce. Susquehanna Power Co. v. State Tax Com’n, 283 U.S. 291 (1931); Hendrick 
v. Maryland, 235 U.S. 610 (1915); Kane v. New Jersey, 242 U.S. 160 (1916). Cf. also Spauld- 
ing v. New York, 4 How. (U.S.) 21, 36 (1846); In re Koronsky, 170 Fed. 719 (C.C.A. 2d 1909); 
People v. Sheriff of Kings County, 206 Fed. 566 (D.C.N.Y. 1913); In re Spagat, 4 F. Supp. 


926 (N.Y. 1933). But cf. In re Hicks, 133 Fed. 739 (D.C. N.Y. 1905), expressly disapproved 
of in the instant case. 
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which sought to secure safety on the highways and financial responsibility for the future 
was held not to conflict with the policy of the Bankruptcy Act.’ Since the 1936 and 
the 1939 amendments appear to have modified the purpose of the statute, it now seems 
invalid insofar as it may be used to compel payment by bankrupts of discharged debts. 
But even in the case of bankrupts, it would seem that an unpaid judgment, followed 
by a creditor’s invocation of the remedy given by the statute, might be made the occa- 
sion for requiring insurance or other provision for future financial responsibility on the 
part of the judgment debtor. A bankrupt’s driving license should then be restored 
upon his giving the statutory security for any future accidents. In order to prevent the 
creditor from using his power to compel the debtor to prove future financial responsi- 
bility as a means of forcing a bankrupt to pay a negligence judgment, the statute could 
be limited in application to situations in which the creditor has invoked his statutory 
remedies before the debtor has petitioned in bankruptcy. 

If, however, the statute is still to be viewed as an exercise of the police power to pro- 
tect all who travel on the highways by assuring careful driving and financial responsi- 
bility, it may be attacked on the ground that legislative power is delegated to private 
persons. Adequate standards guiding the exercise of the power must be provided by 
the legislature, except in cases of certain local or group activities where other safe- 
guards are provided to protect minorities.'4 Since many travelers may be affected by 
the creditor’s decision, a standard indicating the conditions upon which the negligent 
driver’s license is to be revoked is arguably necessary. Furthermore, because the credi- 
tor is permitted to exercise uncontrolled discretion, it may also be argued that due proc- 
ess is violated.'s Finally, just as if such power were granted to an administrative offi- 
cer, it seems that equal protection is denied.*® 

On the other hand, however, the statute does not give the creditor power over a 


*3 Munz v. Harnett, 6 F. Supp. 158 (N.Y. 1933), noted in 34 Col. L. Rev. 555 (1934) and 
47 Harv. L. Rev. 870 (1934); cf. In re Perkins, 3 F. Supp. 697 (N.Y. 1933), noted in 43 Yale 
L. J. 344 (1933) and 19 Corn. L. Q. 278 (1934). 


4 Panama Refining Co. v. Ryan, 293 U.S. 388 (1935); Eubank v. Richmond, 226 U.S. 137, 
143-44 (1912); Tilford v. Belknap, 126 Ky. 244, 251, 103 S.W. 289, 291 (1907); Locke’s Ap- 
peal, 72 Pa. 491 (1873); Cleveland v. Watertown, 222 N.Y. 159, 118 N.E. 500 (1917). But 
compare Carter v. Carter Coal Co., 298 U.S. 238 (1936), with Old Dearborn Distributing Co. 
v. Seagram-Distillers Corp., 299 U.S. 183 (1936). See Delegation of Governmental Powers to 
Private Groups, 32 Col. L. Rev. 80 (1932), and Delegation of Power to Private Parties, 37 
Col. L. Rev. 447 (1937), where the authorities are collected and the doctrines discussed at 
length. See also Jaffe, Law-Making by Private Groups, 51 Harv. L. Rev. 201, 247-53 (1937), 
where it is suggested that courts should be slow to use the conceptualistic ‘‘delegation” formula 
to strike down any legislation which can otherwise be supported as a reasonable means of secur- 
ing efficient administration. 

*s Eubank v. Richmond, 226 U.S. 137 (1912); State v. Roberge, 278 U.S. 116 (1928); cf. 
Yick Wo v. Hopkins, 118 U.S. 356 (1886). It is a well-known principle that a man may not 
constitutionally judge a case in which he has a direct pecuniary interest. Tumey v. Ohio, 273 
U.S. 510 (1927); Rich. v. Chicago, 59 Ill. 286 (1871). 


*6 Cf. Thompson v. Smith, 155 Va. 367, 154 S.E. 579 (1930); Opinion of the Justices, 251 
Mass. 617, 147 N.E. 680 (1925); Watson v. Division of Motor Vehicles, 212 Cal. 279, 298 Pac. 
481 (1931); Garford Trucking, Inc. v. Hoffman, 114 N.J.L. 522, 177 Atl. 882 (1935); State v. 
Price, 49 Ariz. 19, 63 P. (2d) 653 (1937); Nulter v. State Road Com’n, 119 W. Va. 312, 193 
S.E. 549 (1937). 
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class of debtors; it merely empowers him to determine whether or not his debtor’s 
driving license should be suspended. This power may be used by the creditor as a 
remedy analagous to those given by statutes providing for supplementary proceedings 
to enforce judgments.'? The difficulty of enforcing judgments in metropolitan areas 
may necessitate such additional remedies. 

Further justification for the 1939 amendment may be found in the fact that prior to 
1939 the clerk of the court was burdened with unnecessary work in transmitting to the 
commissioner of motor vehicles copies of all judgments unpaid after fifteen days. It is 
only in cases in which the creditor is unable to collect his judgment without resort to 
such procedure that the clerk’s action is necessary under the amended act. Further- 
more, it may be that the clerk (under the original act) acted only under pressure from 
the creditor, so that no substantial change resulted from the amendment. 


Corporations—Recovery in Derivative Suit by Minority Stockholders of Subsidiary 
for Breach of Fiduciary Duty by Parent—Adequacy of Relief—{New York].—In 1927 
Standard Oil Company of Indiana acquired a controlling interest in Pan American 
Petroleum & Transport Company, thereafter operating Pan American as a subsidiary. 
The Blausteins own twenty per cent of the stock and are directors and officers of Pan 
American. In 1931 and 1932 Indiana caused Pan American to dispose of its domestic 
crude reserves and pipe lines and its foreign producing properties. The problems raised 
by the fact that Pan American was no longer an integrated company led to negotia- 
tions between Pan American and the Blausteins and Indiana, culminating in an agree- 
ment (in 1933) which provided that Pan American was again to become an integrated 
company. By this agreement Pan American was to construct a large amount of new 
refining capacity, and Indiana was to assist its subsidiary in securing sufficient pro- 
ducing properties.' 

In 1937 the Blausteins instituted a derivative suit against the other directors of 
Pan American and Indiana (as its majority and dominant stockholder), charging fraud, 
conspiracy, waste, negligence, and breach of trust. Also joined as defendants were the 
Standard Oil Company (New Jersey) and its president, on the theory that they know- 
ingly participated in and profited from the alleged breaches of fiduciary duty, and that 
they conspired with the other defendants to secure benefits from transactions involving 
Pan American. Although not suing on the agreement, the plaintiffs treated the con- 
tract as setting a standard of fiduciary conduct, which they allege was broken by 
Indiana in four ways: (1) Pan American was prevented from acquiring producing re- 
sources at the same time that Indiana, through a subsidiary, was leasing such proper- 
ties and selling to Pan American at a substantial profit most of the crude oil so ob- 
tained; (2) Indiana defeated a proposal for building a pipe line from the oil fields to the 
new refinery, arranging instead for transportation of the oil over two existing pipe 
lines, one owned by an Indiana subsidiary and the other by a New Jersey subsidiary; 
(3) although the 1933 agreement inferentially provided for a Pan American purchasing 


17N.Y. Civ. Prac. Ann. (Cahill, 1937 and Supp. 1940) § 773 et seq. 

* By 1929 Indiana had acquired over ninety per cent of the Pan American stock. The 1933 
agreement provided for a reorganization which gave Indiana seventy per cent and the Blau- 
steins twenty-eight per cent of the Pan American stock. In 1938 the ratios were again altered 
to seventy-eight per cent for Indiana and twenty per cent for the Blausteins. 
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department, it was decided that an Indiana subsidiary should do the purchasing for 
Pan American, thereby benefitting the subsidiary ; and (4) the refinery which was built 
had only half the capacity contemplated by the agreement, the remainder of Pan 
American’s requirements being processed by a New Jersey subsidiary. 

In the suit for accounting, damages, and injunctive relief, held, that Indiana’s posi- 
tion as a majority stockholder which had assumed control of the corporation’s business 
created a fiduciary relationship between Indiana and Pan American. Indiana prevent- 
ed Pan American from undertaking activities essential to its business while Indiana 
took advantage of these opportunities and profited from them. An accounting of profits 
and properties so acquired was ordered.*? Pan American may recover damages conse- 
quent upon the defendants’ preventing it from building a pipe line. The suit against 
the New Jersey defendants was dismissed because neither conspiracy nor knowing 
participation in the breach of trust was shown. Blaustein v. Pan American Petroleum & 
Transport Co.3 

The principal case tests some familiar doctrines of fiduciary duty, in a situation in 
which the plaintiffs were not typical small-holding minority stockholders but represent- 
ed a twenty per cent interest and were directors and officers in a favorable position for 
keeping close check on corporate affairs.‘ Of significance, moreover, is the fact that 
the agreement between the parties placed in writing the affirmative obligations as- 
sumed by a parent toward its subsidiary. In holding that the parent was subject to 
some of the obligations of a fiduciary, the court adopted the view of most courts’ that 


* The court found that the defendants’ decision not to proceed with the program of refinery 
construction as provided by the agreement was justified because of unsettled economic condi- 
tions and technical difficulties. 

3174 Misc. 601, 21 N.Y.S. (2d) 651 (S. Ct. 1940). 

4 The amount of money involved in the principal case and the size and industrial impor- 
tance of the corporate parties render it especially significant. Estimates of the amount of re- 
covery range from fifty to seventy million dollars. The Pan American Petroleum & Transport 
Company has assets of over $90,000,000, and in 1939 its net income was slightly in excess of 
$5,000,000. It operates through nine subsidiaries, and its retail outlets are concentrated in the 
Eastern Seaboard states. The Standard Oil Company of Indiana represents total assets of over 
$700,000,000, controls over twenty-five subsidiaries and affiliates, and in 1939 reported a net 
income of $34,000,000. Indiana is the leading distributor of petroleum products in the Middle- 
West. The Standard Oil Company (New Jersey) is one of the two largest corporations in Amer- 
ica, with total resources estimated at over $2,000,000,000; within its system are 240 odd sub- 
sidiaries and affilliates. In 1939 its net income totalled nearly $90,000,000. New Jersey’s prin- 
cipal marketing areas are in Texas, the lower Mississippi Valley states, and the Eastern Sea- 
board. It was in this latter area that prior to 1932 Pan American competed most vigorously 
with New Jersey. See Standard Oil Co. (N.J.), 21 Fortune, No. 4, at 49 (April, 1940); Stand- 
ard Oil of New Jersey Heavily Dependent upon Foreign Operations, 20 Barrons, No. 47, at 18 
(Nov. 18, 1940); Standard Corporation Records, July, 1940, pp. 3982-88 (Standard Oil Com- 
pany of Indiana), September, 1940, pp. 3389-3402 (Standard Oil Company-N.J.), August, 
1940, pp. 3611-14 (Pan American Petroleum & Transport Company). For the light the prin- 
cipal case casts on the relations of units of the old Standard Oil Company after its dissolution 
in ro11, see A Bill of Rights for Investor Minorities, 1 Your Investments, No. 7, at 3 (Aug., 
1940). 

5 Southern Pacific Co. v. Bogert, 250 U.S. 483, 487, 488 (1919); Farmers’ Loan & Trust Co. 
v. New York & N. R. Co., 150 N.Y. 410, 430, 431, 44 N.E. 1043, 1048, 1049 (1896); Jones v. 
Missouri-Edison Electric Co., 144 Fed. 765, 771 (C.C.A. 8th 1906); Kavanaugh v. Kavanaugh 
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this relationship depends upon “control, domination, and active management” and 
not upon “damage or evil intention.” It has been suggested elsewhere, however, that 
to occupy a “fiduciary” position the majority not only must assume control of the cor- 
poration but must manage it in their own interest. But such a qualification would sel- 
dom yield different results, because the question of fiduciary duty usually arises only 
after the majority have acted prejudicially. 

When dealings between corporate “fiduciary” and beneficiary are challenged, the 
burden is on the fiduciary to prove good faith and to show that the transactions are 
fair.7 A fiduciary may not appropriate for itself a business opportunity belonging to 
the beneficiary.* In the principal case the defendants sought to justify their acts of 
appropriation by a showing that the contracts made for Pan American regarding the 
pipe line and the purchasing of crude oil were fair and reasonable, and that Pan Ameri- 
can was unable financially to undertake these activities. Similar arguments were ad- 
vanced and rejected in Irving Trust Co. v. Deutsch.2 The dismissal of Indiana’s con- 


Knitting Co., 226 N.Y. 185, 195, 123 N.E. 148, 151, 152 (1919). The holding company aspect 
of the principal case raises no problems, for as regards fiduciary relationship, the courts treat a 
holding company precisely as any majority stockholder. That the pattern of relationships is 
the same may be seen by examining cases in which the majority stockholder so operates the 
corporation as to benefit a second corporation which he also dominates. Everett v. Phillips, 
22 N.Y.S. (2d) 852 (S. Ct. 1940); Red Top Cab Co. v. Hanchett, 48 F. (2d) 236 (D.C. Cal. 
1931); Des Moines Terminal Co. v. Des Moines Union R. Co., 52 F. (2d) 616 (C.C.A. 8th 
1931). 

6 Holub v. Jacobwitz, 123 N.J. Eq. 308, 312, 197 Atl. 423, 425 (1937); cf. Cleary v. Higley, 
154 Misc. 158, 168, 169, 277 N.Y. Supp. 63, 76 (S. Ct. 1934). By another statement of the 
rule, however, one in control of a majority of the stock and of the board occupies a fiduciary 
position. Hyams v. Calumet & Hecla Mining Co., 221 Fed. 529, 537 (C.C.A. 6th 1915); cf. 
Wheeler v. Abilene Nat’l. Bank Bldg. Co., 159 Fed. 391, 393, 394 (C.C.A. 8th 1908); In re New 
York Railways Corp., 82 F. (2d) 739 (C.C.A. 2d 1936). 


7 Pepper v. Litton, 308 U.S. 295, 306 (1939); Ross v. Quinnesac Iron Mining Co., 227 Fed. 
337 (C.C.A. 6th 1915); Sage v. Culver, 147 N.Y. 241, 247, 41 N.E. 513, 514 (1895). The same 
rule applies to transactions between boards of directors having common members. Geddes v. 
Anaconda Copper Mining Co., 254 U.S. 590, 599 (1921); Wentz v. Scott, 10 F. (2d) 426 
(C.C.A. 6th 1926). 


8 Irving Trust Co. v. Deutsch, 73 F. (2d) 121 (C.C.A. 2d 1934), cert. den. 294 U.S. 708 
(1935); Guth v. Loft, 5 A. (2d) 503 (S. Ct. Del. 1939); Liability of Directors for Taking Cor- 
porate Opportunities, Using Corporate Facilities, or Engaging in a Competing Business, 39 
Col. L. Rev. 219 (1939). 

9 73 F. (2d) 121 (C.C.A. 2d 1934), cert. den. 294 U.S. 708 (1935). In that case the Acoustic 
Products Company required rights to manufacture under certain basic radio patents. One of 
the defendants, Reynolds, was in a position to meet this need, having a contract to purchase 
stock in the company which owned the patents. Negotiating through one Bell, an Acoustic 
employee, he offered participation in the purchase of the shares to Acoustic; the offer was ac- 
cepted. Certain of the Acoustic directors, learning from the president that the corporation was 
definitely unable to raise sufficient funds to participate, formed a syndicate to take over the 
contract with Reynolds, indicating that they would extend to the corporation all the benefits 
it would have obtained from consummation of the original Reynolds’ offer. Reynolds was in- 
formed that Acoustic was unable to perform and consequently agreed to sell to the syndicate. 
The court held the directors and Bell liable, the latter on the ground that he knowingly partici- 
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tention in the principal case, that the organizational arrangement of the subsidiary 
rendered it unable to exploit business opportunities disposes of another suggested de- 
fense for a delinquent fiduciary. It should be noted, however, that in the principal case 
not only did Indiana formally agree to help Pan American undertake certain activities, 
but its representatives on the Pan American board later rejected suggestions that 
Pan American commence such undertakings.*® 

The finding for the New Jersey defendants rested upon two grounds: (1) There 
was a sufficient degree of separation between corporate entities, i.e., between New 
Jersey and its seventy-two per cent subsidiary, Humble Oil & Refining Company. The 
latter’s completely owned subsidiary operated the pipe line used by Pan American. 
And, (2) the evidence indicating awareness of Indiana’s breach of trust was insufficient. 
Admittedly, proof of knowledge of breach of a trust is difficult to establish, and the 
cases fail to make clear exactly what must be proved. The fact that the Humble Com- 
pany was not joined as a defendant™ made it unnecessary for the court in the principal 
case to attempt a clarification. Some statements of the rule of the liability of an out- 
sider in dealing with a fiduciary impose liability only if the third party “knowingly 
joins with a fiduciary” in a breach of trust, or has “‘affirmative knowledge” ;* another 
requires merely that the third party be put on notice."? The strongest case against New 
Jersey concerned the pipe line transactions, for from these both Indiana and New Jer- 
sey profited. Nevertheless, the court indicated that the New Jersey defendants were in 
a position analogous to that of the outsider, Reynolds, in the Deutsch case.4 In that 
case Reynolds sold to a syndicate formed by the directors an interest which the com- 
pany had desired to obtain. Previously he had been informed that the company was 
unable to make the purchase because of its financial position. The comparison, it is 
submitted, is not a good one in two important respects. Reynolds did not stand to 
gain from the breach of fiduciary duty, whereas New Jersey in the principal case did, 
since construction of the contemplated pipe line would have made Pan American inde- 
pendent of New Jersey facilities. Secondly, since the dealings between Indiana and 
New Jersey were of long standing,’ it is less likely that New Jersey was so ignorant of 


pated in a breach of fiduciary duty. In absolving Reynolds, the court indicated that he was 
justified in proceeding on the understanding that Acoustic could not perform, that he was not 
obliged to investigate the intracorporate affairs of Acoustic, and that he received no benefit 
from the breach of trust. 


1° Cf. Meinhard v. Salmon, 249 N.Y. 458, 164 N.E. 545 (1928). 


** Humble Oil Co. is a Texas corporation. It does not appear why it was not joined, but 
presumably service could not be had. 


12 Jackson v. Smith, 254 U.S. 586, 589 (1921); Irving Trust Co. v. Deutsch, 73 F. (2d) 121, 
125 (C.C.A. 2d 1934), cert. den. 294 U.S. 708 (1935). 

"3 Stark v. Nat’l City Bank, 278 N.Y. 388, 401, 16 N.E. (2d) 376, 381 (1938). 

4 Note 9 supra. 


«8 Prior to 1923 when the Blausteins were engaged in the retail gasoline business only, they 
purchased almost all their requirements from New Jersey. By joining with Pan American at 
that time they became independent of New Jersey, and until Indiana disposed of Pan Ameri- 
can’s crude oil sources in 1931 and 1932, Pan American competed vigorously with New Jersey, 
first as an independent integrated company and after 1927 as a part of the Indiana system. 
Although such inferences may not have evidentiary value, it would appear almost certain that 
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the intracorporate affairs of the other party as Reynolds understandably may have 
been. 
Inasmuch as the profits were made not by Indiana but by its subsidiaries, and the 
injuries were suffered not by Pan American but by its subsidiaries, the consequence 
was a suit by minority stockholders of a corporation (Pan American) for redress for 
damage done to, and profits wrongfully made from, its subsidiaries by other subsidi- 
aries of its parent (Indiana). The defendants urged that recovery could be sought, not 
by Pan American from Indiana, but in appropriate actions by Pan American subsidi- 
aries against Indiana subsidiaries. Rejecting this contention, the court indicated that 
Pan American shared the injuries suffered by its wholly-owned subsidiaries. Since no 
creditors of the subsidiaries were shown to be prejudiced, there was no sound objec- 
tion to permitting recovery by Pan American. The court also placed reliance on doc- 
trines usually phrased in terms of ignoring the separateness of corporate entities when 
an “unjust” result threatens'® or where subsidiaries are mere “instruments” or “‘de- 
partments” of the parent.'7 While these principles are ordinarily employed to impose 
liability on the parent for the torts and obligations of a subsidiary,** the court in the 
principal case, by allowing shareholders of the parent (Pan American) to recover in a 
derivative suit for injuries done its subsidiaries, reaffirmed what seems to be a sound 
position, yet one which has not found universal acceptance.'® It is not clear, however, 
why this general equitable principle to prevent fraud or injustice should not apply as 
uniformly in this instance as when the question is the parent’s liability for torts and 
obligations of the subsidiary. As another ground the court in the principal case might 
have employed the theory of General Rubber Co. v. Benedict® to allow shareholders of 
the parent a cause of action in a derivative suit, on the ground that Indiana and the 


New Jersey knew something of the internal structure of the Pan American and Indiana corpo- 


rations, for changes in those structures directly affected New Jersey’s business not only as to 
the acuteness of competition but also as to New Jersey’s ability to sell crude and fuel oil to 
its competitor. 

*6 Berkey v. Third Avenue R. Co., 244 N.Y. 84, 94, 95, 155 N.E. 58, 61 (1926); Rapid 
Transit Subway Constr. Co. v. City of New York, 259 N.Y. 472, 182 N.E. 145 (1932); Des 
Moines Terminal Co. v. Des Moines Union R. Co., 52 F. (2d) 616 (C.C.A. 8th 1931). 


17 Lowendahl v. Baltimore & O. R. Co., 247 App. Div. 144, 287 N.Y. Supp. 62 (1936), 
aff’d 272 N.Y. 360, 6 N.E. (2d) 56 (1936); Chicago, M. & St. P. R. v. Minnesota Civic Ass’n, 
247 U.S. 490 (1918); Industrial Research Corp. v. General Motors Corp., 29 F. (2d) 623 (D.C. 
Ohio 1928); Detroit Motor Appliance Co. v. General Motors Corp., 5 F. Supp. 27 (Ill. 1933); 
Majestic Co. v. Orpheum Circuit, 21 F. (2d) 720 (C.C.A. 8th 1927). Compare the criteria for 
establishing ‘actual managerial domination’ with those employed by courts applying the 
so-called ‘‘instrumentality” rule. See Corporations—Right of Minority Stockholders to In- 
terfere in Corporate Management, 32 Mich. L. Rev. 839 (1934); Douglas and Shanks, Insula- 
tion from Liability through Subsidiary Corporations, 39 Yale L. J. 193 (1929). 

18 Cf. Rapid Transit Subway Constr. Co. v. City of New York, 259 N.Y. 472, 182 N.E. 145 
(1932), where the subsidiary was charged with responsibility for the acts of the parent corpo- 
ration. 

19 Cf. Holmes v. Camp, 180 App. Div. 409, 167 N.Y. Supp. 840 (1917); Sabre v. United 
Traction & Electric Co., 225 Fed. 601 (D.C. R.I. 1915); Schneider v. Greater M. & S. Circuit, 
144 Misc. 534, 259 N.Y. Supp. 319 (S. Ct. 1932). 

2° 215 N.Y. 18, 109 N.E. 96 (1915). 
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majority directors of Pan American, by not preventing injury being done to Pan 
American’s subsidiaries, violated a duty owed to Pan American as holder of stock in its 
subsidiaries. 

The court in the principal case adopted a realistic attitude not only in regard to the 
problem of separate corporate entities in the Pan American hierarchy but also in con- 
nection with another frequent obstacle in minority stockholders’ suits, namely the 
proper forum. Although none of the corporate parties were New York corporations, 
the court recognized that service could be had in New York on most of the necessary 
defendants; certainly it was doubtful whether as many could be served in any other 
state. The court denied the plea of forum non conveniens interposed by the defendants, 
characterizing that doctrine as an instrument of expediency and justice to be used spar- 
ingly in stockholders’ suits charging fiduciaries with breach of trust. Despite the 
court’s realism, the problem of effective remedy still remains. In addition to an ac- 
counting and damages, the court granted injunctive relief, restraining the defendants 
from interfering with free competition between Pan American and its subsidiaries and 
any Indiana subsidiaries, from preventing Pan American from developing a purchasing 
department, and from diverting any Pan American opportunities to Indiana or its sub- 
sidiaries. The plaintiffs had asked for relief which would ensure that Pan American be 
managed as an autonomous enterprise, suggesting four possible methods: enjoin In- 
diana from voting its stock in Pan American;?3 place the voting power in the hands of a 
representative of the court;*4 direct that Indiana distribute its holdings in Pan Ameri- 
can pro rata among the stockholders of Indiana ;* afford the parties an opportunity to 
agree upon a plan for the disinterested management of Pan American.** The court re- 
fused these suggestions for relief on the ground that they would deprive Indiana of 
property rights in its Pan American stock. 

Considering the size and importance of the corporations concerned, the issues as to 
adequacy of remedy raised by the principal case may hardly be dismissed so easily, for 
the unsatisfactory nature of the Indiana-Pan American-Blaustein relationship cannot 
be remedied except by drastic means.*’ If the court’s decree is followed, Pan American 

t This possibility was recently suggested in Piccard v. Sperry Corp., 30 F. Supp. 171 (N.Y. 
1939). 

22 Cf. Levy v. Pacific Eastern Corp., 153 Misc. 488, 275 N.Y. Supp. 291 (S. Ct. 1934); 
American Creosote Works v. Powell, 298 Fed. 417 (C.C.A. sth 1924), cert. den., 265 U.S. 595 
(1924); Williamson v. Missouri-Kansas Pipe Line Co., 56 F. (2d) 503 (C.C.A. 7th 1932); 
Rogers v. Guaranty Trust Co., 288 U.S. 123, 149 (1933). See Internal Regulation of Foreign 
Corporations, 29 Col. L. Rev. 968 (1929). 

3 5 Fletcher, Cyc. Corp. 243 (perm. ed. 1931). In Turner v. Calumet & Hecla Mining Co., 
187 Mich. 238, 153 N.W. 718 (1915), a parent corporation was enjoined from voting at stock- 
holders’ meetings for persons who were its own directors and from managing the subsidiary for 
the sole benefit of the parent. Cf. Dunbar v. American Tel. & Tel. Co., 224 Ill. 9, 79 N.E. 
423 (1906). 

4 Cf. the decree in United States v. Reading Co., 273 Fed. 848, 854, 861 (D.C. Pa. 1921). 
If this arrangement were an express trust, a court of equity could remove the trustee. 3 Bogert, 
Trusts and Trustees § 519 (1935). 

*s Cf. United States v. Standard Oil Co. of New Jersey, 173 Fed. 177, 199 (C.C. Mo. 1909). 

26 Cf. the decree in United States v. American Tobacco Co., 221 U.S. 106, 187 (1911). 

21 The most obvious solution would be for Indiana to take over the Pan American stock 


held by the Blausteins in return for an equivalent amount of Indiana stock, or alternatively 
for cash. 
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will again become an integrated oil company and through its subsidiaries will be so 
situated that it can be in constant competition with Indiana subsidiaries. Indiana, 
however, may continue to elect a majority of the board of Pan American. Under such 
circumstances real competition between the parent and its seventy-eight per cent- 
owned subsidiary is as unlikely as that the Indiana directors on the Pan American 
board could completely divorce themselves from considerations of Indiana’s welfare 
in situations in which the interests of the two corporations conflict. In virtually ad- 
mitting that the Indiana-controlled directors on Pan American cannot be disinter- 
ested,?* the court furnishes a sufficient answer to any argument that the relief granted 
is adequate.*9 


Corporations—Sale of Controlling Minority Interest under Questionable Circum- 
stances—{Federal].—The plaintiff, an incorporated investment trust, had been in the 
control of a group of minority shareholders who had solicited proxies and secured the 
election of their candidates as directors. This controlling group sold their stock in a 
block to a syndicate. When the control had been transferred, the directors in office suc- 
cessively resigned within a period of a few minutes, and after each resignation the re- 
maining directors elected to office a member of, or an individual “suggested” by, the 
syndicate. Immediately afterwards, the syndicate, all the members of which became 
directors, systematically looted the corporation’s assets by substituting worthless se- 
curities for valuable ones. Subsequently a new board of directors was elected. In an 
action by the corporation against members of the original controlling group and the 
directors who had relinquished control to the syndicate, held, that “the owners of con- 
trol are under a duty not to transfer it to outsiders if the circumstances surrounding 
the proposed transfer are such as to awaken suspicion' and put a prudent man on 


28 174 Misc. 601, 662, 664, 21 N.Y.S. (2d) 651, 709, 711 (S. Ct. 1940). 


29 An appeal in the principal case has been filed in the appellate division. The plaintiffs 
have filed a cross-appeal from that portion of the judgment refusing to grant permanent relief 
as asked for in the complaint. It is not without significance that Pan American is proceeding 
with construction of a pipe line from the East Texas field to its refineries on the Gulf. Standard 
Corporation Records, Guide and Index Section, November 28, 1940, p. 10, and Chicago Daily 
News, col. 4, p. 45 (Dec. 13, 1940). 


* The suspicious circumstances were: the agreement to have a large part of the corporation’s 
assets converted into cash and available as such at the time of the sale; the several warnings 
to the defendant director by counsel of the corporation of the danger of dealing with little- 
known parties; the fact that the same corporation had been looted by another group five years 
before which should have been a vivid reminder of the dangers to which these investment 
trusts were subject; the presence of a director whose questionable ethical standard was well- 
known; and the inflated price paid. 

The payment of an inflated price is not of itself a suspicious circumstance, for a controlling 
group may receive a higher than market price by virtue of its strategic position, and the buyer 
may desire control for an honest business reason (cf. Stanton v. Schenck, 140 Misc. 621, 251 
N.Y. Supp. 221 (S. Ct. 1931) where control of Loew’s Theaters, Inc. was passed to Fox Theaters, 
Inc.). But an investment trust, whose assets are but the ready equivalent of cash, cannot give 
the opportunities of a commercial or industrial venture unless it holds stocks of a nature pe- 
culiarly desirable to the purchaser. In the absence of knowledge of this fact, the payment of 
@ price equivalent to several times the market value of the stock is a circumstance which 
should put a reasonable man on his guard. 
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guard.” Judgment for the plaintiff generally with further proceedings ordered for pur- 
poses of assessing damages. Insuranshares Corp. of Delaware v. Northern Fiscal Corp. 

It is usually said that a stockholder, including a majority stockholder, owes no 
fiduciary duty to the corporation or to other stockholders. Thus a shareholder is not 
subject to the disabilities of a director in dealing with the corporation or its sharehold- 
ers and may deal at arm’s length in transactions involving the purchase or sale of assets 
or securities of the corporation.3 Gut in certain situations, a stockholder, usually a 
majority shareholder, may be held to the same standard of conduct as is required of a 
director. Where the shareholder actually controls the corporation, through dummy di- 
rectors, the court may look beyond the corporate set-up and treat the stockholder as a 
—< Thus, in holding the minority stockholders to a similar standard of conduct, 
the court in the instant case emphasized that the transaction was “‘a sale of control, to 
which the stock sale was requisite, but nevertheless a secondary matter.”’s 

In previous cases where a controlling shareholder not on the board of directors has 
been treated somewhat as a fiduciary, the litigation has involved dealings between the 
shareholder and the corporation, rather than a sale by the shareholder of his stock and 
his control. But, although no cases have resolved the problem, there are dicta that a 
majority shareholder cannot sell out to one—such as a competitor—whom he reason- 
ably should suspect of intending to ruin the corporation.? Whether the majority share- 
holder actually controls the management of the corporation at the time of the sale is 
apparently of little importance here, since the purchaser automatically obtains ulti- 
mate control and can eventually succeed in his purpose by electing a subservient board 
of directors. On the other hand, where the controlling shareholder owns only a minor- 
ity of shares, sale of his stock does not result in passing control to the purchaser in the 
absence of an agreement between the seller and the reigning board of directors and the 
purchaser. If there is no such agreement, the rights of the other (majority) share- 
holders are not so likely to be prejudiced by the sale for they will commonly be able to 
prevent that change in the directorate which would permit the purchaser to loot the 
corporation. But where there is an agreement to pass control, as in the instant case, 
the seller of minority shares should be on guard to protect the other shareholders and 


235 F. Supp. 22 (Pa. 1940). 
3 Rothchild v. Memphis & C. R. Co., 113 Fed. 476 (C.C.A. 6th 1902). 


4 Ervin v. Oregon R. & Nav. Co., 27 Fed. 625 (C.C. N.Y. 1886); see Kavanaugh v. Kava- 
naugh Knitting Co., 226 N.Y. 185, 195, 123 N.E. 148, 151 (1919); Farmers’ Loan & Trust Co. 
v. New York & N.R. Co., 150 N.Y. 410, 434, 44 N.E. 1043, 1050 (1896); Southern Pacific 
Co. v. Bogert, 250 U.S. 483, 492 (1919); Edwards v. Plains Light & Water Co., 49 Mont. 535, 
547, 143 Pac. 962, 965 (1914); Gamble v. Queens County Water Co., 123 N.Y. 91, 99, 25 N.E. 
201, 202 (1890); 13 Fletcher, Cyc. Corp. § 5811 (perm. ed. 1932). 


5 Insuranshares Corp. of Delaware v. Northern Fiscal Corp., 35 F. Supp. 22, 24 (Pa. 1940). 


6 Wheeler v. Abilene Nat’l Bank Bldg. Co., 159 Fed. 391 (C.C.A. 8th 1908); Meeker v. 
Winthrop Iron Co., 17 Fed. 48 (C.C. Mich. 1883); Hyams v. Calumet & Hecla Mining Co., 221 
Fed. 529 (C.C.A. 6th 1915); 13 Fletcher, Cyc. Corp. § 5810 (perm. ed. 1932). 


7 See Pennsylvania R. Co. v. Commonwealth, 7 Atl. 368, 373 (Pa. 1886); Southern Pacific 
Co. v. Bogert, 250 U.S. 483 (1919); Hunnewell v. New York Central & H.R.R. Co., 196 Fed. 
543 (C.C. N.Y. 1911); Farmers’ Loan & Trust Co. v. New York & N.R. Co.,a50 N.Y. 410, 44 
N.E. 1043 (1896). 
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the corporation, for the purchaser can use his control to deplete the corporate assets 
before the next election of directors.* 

Assuming that under certain conditions a stockholder must exercise care in dispos- 
ing of his shares, what is the extent of that duty? The court in the instant case hesi- 
tated to attempt “any general definition,” but laid down a rule no broader than that 
necessitated by the particular facts: Where “circumstances surrounding the proposed 
transfer are such as to awaken suspicion” the seller is under a duty not to transfer “‘un- 
less a reasonably adequate investigation discloses such facts as would convince a rea- 
sonable person that no fraud is intended or likely to result.”® A fortiori, actual knowl- 
edge of the purchaser’s destructive intent would result in holding the seller liable.t* 
The reluctance of the court to state that the seller has a positive duty of investigating 
the purchaser is perhaps partly explained by the considerations that corporate shares / 
are treated by the commercial world as freely alienable" and that imposition of such a 
duty appears to go beyond the assumption of risk that is commonly attributed to large 
—even majority—shareholders. But it may be questioned whether these considera- 
tions should be of weight where the stockholder is being treated by the court primarily 
as a corporate manager rather than as an investor. 

In the instant case, the controlling stockholders did not deal directly with the pur- 
chasers, but the negotiations were carried on by the board of directors. The court, 
having stated that one of the director-defendants was in fact agent for all of the con- 
trolling shareholders before the court, imputed the knowledge of suspicious circum- 
stances possessed by the agent to his principals, who were held for their negligence in 
failing to investigate these circumstances."* 

The court did not discuss what circumstances are necessary to establish an agency 
relationship in this situation, but it appears that the court thought that an agency ex- 
ists whenever a director is completely subservient to a shareholder.'’ This view leads 


8 While the method of changing the directorate used in the instant case is very common, 
Bosworth v. Allen, 168 N.Y. 157, 61 N.E. 163 (1901); Oil Shares, Inc. v. Kahn, 94 F. (2d) 751 
(C.C.A. 3d 1938), rev’d on other grounds 304 U.S. 551 (1938), the seriousness of the action is 
not excused on the plea that it is a normal incident to a sale of controlling stock. 


* Insuranshares Corp. of Delaware v. Northern Fiscal Corp., 35 F. Supp. 22, 25 (Pa. 1940). 


10 If the court were to require actual knowledge of the purchaser’s intent before holding 
the seller liable, the burden of proof would seemingly be placed upon the plaintiff. It may well 
be that the desire to make the cause of action of more than doubtful benefit impelled the court 
to adopt the more liberal view in the instant case. 


1 Reconsideration of Share Certificate Negotiability, 7 Univ. Chi. L. Rev. 497 (1940). 

12 The court was highly impressed with the fact that ‘“‘the banks, with all their credit facili- 
ties made absolutely no investigation of the financial standing and resources of the purchasers 
and at no time received any information to indicate to them that the purchasers had any money 
whatever.” Insuranshares Corp. of Delaware v. Northern Fiscal Corp., 35 F. Supp. 22, 27 
(Pa. 1940). 


13 The assumption of the court raises the question of the liability of interest groups who have 
a “representative” on the board of directors. It is suggested that the question may be decided 
on the basis of the shareholding-interest group’s motive in exercising control. In particular, 
“With the investment trust occupying a unique place in the financial world today, . . . there 
is increasing danger of selling out for the purpose of making profit on shares.” Lattin, Equi- 
table Limitations on Statutory or Charter Powers Given to Majority Stockholders, 30 Mich. L. 
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to a sound result, for a shareholder who controls a corporation from behind the scenes 
through a dummy directorate should be subject to the same disabilities as one who ex- 
ercises his control while on the board of directors." 

The court in the present case suggests that damages are to be measured by the in- 
jury resulting to the corporation from the shortcomings of the controlling stockholders. 
Since only a fraction of the controlling stockholders were actually before the court, a 
question arises as to whether full damages can be recovered from those defendants. 
Because recovery was based upon breach of fiduciary duty by the entire controlling 
group, it would appear that the individual defendant is to be treated as one of several 
joint tort-feasors who are jointly and severally liable.*s It should be noted, however, 
that the court, while holding the defendants for negligent omissions, dismissed the 
charge of “knowingly participating in a fraudulent conspiracy” as “not established by 
the evidence.’’** It is possible that in the absence of a conspiracy, the several defend- 
ants could be treated as co-promoters who have divided a wrongful profit, in which sit- 
uation it is sometimes held that each promoter is liable only for his share of the profit.*’ 
But this result appears unwarranted in the instant case, since the action was based 
upon the total injury to the corporation and was not limited to a recovery of the unjust 
profits—presumably measured by the excess of purchase price over the market price— 
received by the controlling shareholders. 


Criminal Law—Accessory after the Fact—Misprision of Felony—{Michigan].— 
The defendant, knowing a felony had been committed, failed to notify the police or to 
do anything toward the apprehension and bringing to justice of the guilty person. An 
information, which resulted in a conviction, was filed charging him with the common 
law crime of misprision of felony. On an appeal from an order denying leave to with- 
draw a plea of guilty, held, that mere non-disclosure of knowledge of a felony com- 
mitted by another is not a crime; the conduct of the accused must be such as to make 
him an accessory after the fact. Misprision of felony, short of accessory after the fact, 


Rev. 645, 659 (1932). And the imputation of a ‘‘representative’s” knowledge to the interest 
group he represents does not seem to be too harsh. 


4 “Control’”’ may be exercised by an officer of the corporation (Field v. Western Life In- 
demnity Co., 166 Fed. 607 (C.C. Ill. 1908); Westwood v. Continental Can Co., 80 F. (2d) 494 
(C.C.A. 5th 1935)) as well as by the directors (McClure v. Law, 161 N.Y. 78, 55 N.E. 388 
(1899); Keystone Guard v. Beaman, 264 Pa. 397, 107 Atl. 835 (1919); Robotham v. Prudential 
Ins. Co., 64 N.J. Eq. 673, 53 Atl. 842 (1903); see Jackson v. Smith, 254 U.S. 586 (1921)). ° 


*8It may be pointed out that the question of whether this “quasi-fiduciary” duty of the 
controlling group is based upon a trust, contract, or tort relationship is undecided, although 
the court, in the instant case, assumes that the defendants are joint tort-feasors. The problem 
of whether contribution over would be allowed, and if so, the problem of apportionment, may 
possibly be based upon the court’s assumption of the underlying relationship between the 
shareholders of a corporation. See Harper, Torts § 303 (1933); 2 Williston, Contracts § 345 
(1936); Rest., Trusts § 258 (1935). 


*6 Insuranshares Corp. of Delaware v. Northern Fiscal Corp., 35 F. Supp. 22, 28 (Pa. 1940). 


*7 Measure of Recovery against a Promoter Who Sells Property to a Corporation in Breach 
of Fiduciary Duty, 7 Univ. Chi. L. Rev. 534 (1940). 





RECENT CASES 339 


is not a substantive crime in Michigan. Conviction set aside and the defendant dis- 
charged, three judges dissenting. State v. Lefkovits.* 

Since the modern police organization has assumed major responsibility for the ap- 
prehension of criminals, prosecutions for misprision of felony are almost unknown. Ac- 
cording to Blackstone, the crime at common law consists merely in the “concealment 
of a felony which a man knows, but never assented to; for if he assented this makes 
him either principal or accessory.”? Thus a positive duty is placed on the citizen to re- 
veal his knowledge of the commission of a crime to the proper authorities and other- 
wise to aid in bringing the felon to justice, and failure to do so constitutes the crime of 
misprision of felony. In State v. Wilson,3 however, it was stated that mere neglect to 
inform the proper authorities of the commission of a crime and the identity of the felon 
is not in itself an offense, but such conduct becomes indictable only where the failure 
to report is coupled with an “evil motive” to obstruct justice. On the other hand, an 
accessory after the fact is defined as one who, with knowledge of another’s commission 
of a felony, renders some affirmative assistance to the felon‘ in order to obstruct the lat- 
ter’s apprehension, trial, or punishment.* His conduct is punishable as a felony, where- 
as misprision of felony is a misdemeanor.’ Thus, while in both offenses the chargeable 
conduct of the accused is that his act or neglect to act has facilitated the felon in elud- 
ing punishment, the amount of assistance actually rendered differs markedly, and on 
that basis a distinction can be drawn between the two crimes. Where, however, as in 
the instant case, misprision of felony is held to require some act in aid of the offender 
such as would constitute a person an accessory after the fact, any distinction between 
the crimes, except as to punishment, disappears. 

The Michigan constitution contains a blanket provision incorporating the common 
law of crimes.* The court in the instant case held that this does not include the common 
law crime of misprision of felony, although courts in states with similar constitutional 
provisions have held otherwise. This same diversity has appeared in cases where 
courts have interpreted the crime of misprision of felony as set out in a statute.*° The 
federal criminal code declares that whoever has knowledge of a crime cognizable by 
the courts of the United States and “conceals and does not as soon as may be disclose” 

* 294 Mich. 263, 293 N.W. 642 (1940). 

24 Bl. Comm. *12r1. 3 80 Vt. 249, 67 Atl. 533 (1907). 

4 Cf. State v. Biddle, 2 Harr. (Del.) 401, 124 Atl. 804 (1923), where it was held that, in 
addition to failure to report knowledge of a felony, the jury must also find that the defendant 
either ‘‘wilfully failed to make any effort to prevent the felony,” or “‘wilfully failed and neglect- 
ed to make any effort to prosecute and bring to justice.’’ 

51 Bishop, Criminal Law 497, 500 (9th ed. 1923). 

¢ Examples of conduct indictable as accessory after the fact are: giving warning of the ap- 
proach of arresting officers, Barnes v. State, 36 Tex. 639 (1872); acting as a “‘go-between,” 
Nadel v. State, 27 Ohio App. 339, 161 N.E. 296 (1927); exchanging ransom notes for unidenti- 
fiable currency, Skelly v. United States, 76 F. (2d) 483 (C.C.A. roth 1935); harboring the felon, 
Elmendorf v. Commonwealth, 171 Ky. 410, 188 S.W. 483 (1916). 

71 Bishop, Criminal Law 503, 513 (oth ed. 1923). 8 Mich. Const. Schedule, § 1. 

9 State v. Wilson, 80 Vt. 249, 67 Atl. 533 (1907); State v. Biddle, 2 Harr. 32 (Del.) 401, 
124 Atl. 804 (1923). 

© Compare State v. Hann, 40 N.J. L. 228 (1878), with State v. Graham, 190 La. 669, 
182 So. 711 (1938). 
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to the proper authorities shall be subject to fine and imprisonment.’ A similar statute 
in New Jersey was interpreted in State v. Hann" as setting forth the common law 
crime of misprision of felony. As a result, in that case where the defendant, indicted 
under the statute, had witnessed a murder committed and simply remained “passive 
and silent,” there was sufficient proof to sustain a conviction. The court stated that the 
crime was clearly distinguishable from accessory after the fact and it was therefore un- 
necessary to convict the principal before the defendant could be tried. The federal 
courts have taken a different view in interpreting the federal statute.* In Bratton v. 
United States,*s the court stated that the crime as set forth in the statute consists of two 
elements: (1) some affirmative act of concealment such as suppression of evidence, har- 
boring of the criminal, intimidation of witnesses, or “other positive act’”’ designed to 
conceal from the authorities the fact that a crime had been committed, and (2) a failure 
to disclose. The court declared that both elements were required in order to give mean- 
ing to the complete language of the statute, for if “failure to disclose was itself con- 
cealment, the words ‘conceals and’ would be effectively excised from the statute.” Like 
the definition of the crime in the instant case, this interpretation at once destroys the 
peculiar identity of misprision of felony. The federal court indicated that this interpre- 
tation was necessary to rescue the act from “an intolerable oppressiveness,” for, while 
federal crimes were few when the statute was enacted in 1790, the great increase in 
number of felonies would make the statute unworkable and unenforceable today if any 
other interpretation were made.'* This belief that the common law crime of misprision 
of felony is obsolete and wholly unsuited to modern conditions was also voiced by the 
court in the instant case and formed the basis for its conclusion that the common law 
crime did not exist in Michigan. As the dissenting opinion indicated, however, it would 
seem that this determination is more properly a legislative question of policy and not 
one for the courts. Nevertheless, reference to the historical background of misprision 
of felony reveals the purpose which the crime originally served and indicates that a ques- 
tion may be raised whether the crime is adaptable to the needs of modern society. 

The origin of the crime of misprision of felony is obscured by the many usages the 
word misprision had in early law. Thus, the term has been used to comprehend “every 
considerable misdemeanor which has not a certain name given it in the law.’*7 How- 
ever, viewed more narrowly, there is reason to believe that misprision of felony as de- 
fined by Blackstone is merely one phase of the system of communal responsibility for 
the apprehension of criminals which received its original impetus from William I, under 

1 x Stat. 113, § 6 (1790), 18 U.S.C.A. § 251 (1927). 

12 N.J. Rev. Stat. (1937) tit. 2, c. 118, § 2. 

13 40 N.J. L. 228 (1878). 

™ Neal v. United States, 102 F. (2d) 643 (C.C.A. 8th 1939); United States v. Farrar, 38 
F. (2d) 515 (D.C. Mass. 1930). 

15 73 F. (2d) 795 (C.C.A. roth 1934). 

16 Tbid., at 797. 

17 Russell, Crimes and Misdemeanors 45 (Davis and Metcalf’s 6th Amer. ed. 1850); 
Coke classifies misprisions as positive and negative. Under the former are included misprision 
of felony, misprision of treason, and the concealing of treasure troves. Under the latter are 
included the forging of foreign coins, corruption of public office, refusal to render service in 
time of public need, defamation of the king or government, questioning the king’s title, and 
disturbing the order of the palace or courts. 3 Inst. *139-42. 
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pressure of the need to protect the invading Normans in hostile country, and which en- 
dured up to the Seventeenth Century in England."* In order to secure vigilant prose- 
cution of criminal conduct, the vill or hundred in which such conduct occurred was sub- 
ject to fine, as was the tithing"? to which the criminal belonged,?° and every person who 
knew of the felony and failed to make report thereof was subject to punishment for 
misprision of felony.*7 Compulsory membership in the tithing group,” the obligation 
to pursue criminals when the hue and cry was raised,” broad powers of private arrest, 
and the periodic visitations of the General Eyre for the purpose of penalizing laxity in 
regard to crime,”4 are all suggestive of the administrative background against which 
misprision of felony developed. With the appearance of specialized and paid law en- 
forcement officers, such as constables and justices of the peace in the Seventeenth Cen- 
tury,?5 there was a movement away from strict communal responsibility, and a growing 
tendency to rely on professional police.** Nevertheless, the continuance of the power of 
private arrest indicates that reliance is still placed to some extent on the individual 
members of the general public. 

While private citizens are notably cooperative with the police forces in England,” 
in the United States the public frequently is apathetic, and in some places hostile, to 
the idea of volunteering aid to the police. The view of the federal courts and the court 
in the instant case on misprision of felony is indicative of a reluctance to place affirma- 
tive duties to act on the private citizen. There is, however, a growing animosity to- 
ward aloofness,#* with a resultant broadening of the individual’s civic responsibility. 
By compelling every citizen to report knowledge of a felony to the police authorities, 
facilitation of the administration of justice, particularly in combating organized 
crime,”? should result, together with more efficient policing, and a possible lowering of 
the unit cost of crime detection. 

8 Morris, Frankpledge System 29, 30 (1910). 

19 A group of ten, twelve or more persons, mutually responsible for one another’s misdeeds. 

20 3 Holdsworth, History of English Law 598 (3d ed. 1923); The Policeman in Legal History, 
170 L. Times 355, 356 (1930); Law and Order in Seventeenth Century England, 95 Justice of 
the Peace 363 (1931). 

a1 1 East, P.C. 377 (1803). 

22 1 Holdsworth, History of English Law 5, 13 (4th ed. 1931). 

23 3 Holdsworth, History of English Law 599 (3d ed. 1923). 

24 The General Eyre was composed of itinerant justices, one of whose principal functions 
was to address interrogatories to local juries covering the commission of crimes, invasions of 
royal rights, and neglect of police duties. 1 Pollock and Maitland, History of English Law 201 
(ad ed. 1911). 

25 3 Holdsworth, History of English Law 601 (3d ed. 1923). 

26 The Policeman in Legal History, 170 L. Times 355, 357 (1930). 

27 Howard, Criminal Justice in England 234, 235 (1931). 

28 There is a growing tendency to hold a person criminally responsible who fails to act 
“when there is a duty to act.” This “duty” may be based on a vague “taking charge of the 
situation” or the assumption of care or control over another individual. See People v. Beards- 
ley, 150 Mich. 206, 113 N.W. 1128 (1907); State v. Noakes, 70 Vt. 247, 40 Atl. 249 (1897); 
Regina v. Instan, 17 Cox Crim. Cas. 602 (1893). 


29 The analogous crime of misprision of treason may provide an effective weapon for com- 
bating so-called “‘subversive”’ activity. 
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Criminal Law—Extradition—Scope of Inquiry by State from Which Extradition 
Sought—{New York].—The relator, a resident of New York, was convicted of burglary 
in Pennsylvania, where he was sentenced to serve consecutively two six-year terms. 
Having served one term, he was paroled with permission to return to New York. Later 
he was accused of having violated his parole, and the governor of Pennsylvania issued 
a requisition for his extradition so that a hearing on the charges might be held by the 
Pennsylvania parole board. The relator was arrested by order of the governor of New 
York. Upon petition for a writ of habeas corpus,’ held, the relator should be discharged, 
as the accusations of parole violation were admittedly false, and it was doubtful 
whether the relator would receive just treatment from the Pennsylvania parole board. 
People ex rel. Pahl v. Pollack.? 

In habeas corpus proceedings to determine whether a relator should be held for ex- 
tradition to answer a criminal charge, he is permitted to show only that he is not a fugi- 
tive from justice, or that he is not charged with a crime, or that he is not the person 
whose extradition is requested. Where extradition of a parolee is demanded, the scope 
of inquiry by the court of the asylum state should be limited to considerations of 
whether relator is the parolee whose extradition is requested. Whenever a parolee who 
has left the demanding state is wanted there, he is considered a fugitive from justice;‘ 
and although he has been released from prison, he is charged with the crime until his 
sentence has expired.’ Thus, in the instant case, while claiming to be acting to prevent 
a miscarriage of justice, the court indulged in considerations beyond the scope of its 
authority® when it considered whether relator had violated the terms of his parole,’ or 
whether the charges against him were true,* or whether the Pennsylvania parole board 
would act justly.» 

* N.Y. Civ. Prac. Ann. (Gilbert-Bliss, 1926) § 1230. 2 22 N.Y.S. (2d) 413 (S.Ct. 1940). 


3 People ex rel. Higley v. Millspaw, 281 N.Y. 441, 24 N.E. (2d) 117 (1939); People v. Butts, 
14 N.Y.S. (2d) 881 (S. Ct. 1939); People ex rel. Whitfield v. Enright, 117 Misc. 448, 191 N.Y. 
Supp. 491 (S. Ct. 1921). 

4 Beavers v. Lowry, 186 Ga. 557, 198 S.E. 692 (1938); State ex rel. Cooney v. Hoffmeister, 
336 Mo. 682, 80 S.W. (2d) 195 (1935); In re McBride, 101 Cal. App. 251, 281 Pac. 651 (1929); 
Ex parte Hamilton, 41 Okla. Crim. 322, 273 Pac. 286 (1929). 

5 People ex rel. Hutchings v. Mallon, 218 App. Div. 461, 218 N.Y. Supp. 432 (1926); Hughes 
v. Pflanz, 138 Fed. 980 (C.C.A. 6th 1905). 

6 Drew v. Thaw, 235 U.S. 432 (1914). In the instant case the relator who was a parolee was 
accorded more consideration than a person whose extradition is requested upon charges of a 
crime based on an indictment or affidavit. 

7 Ex parte Hamilton, 41 Okla. Crim. 322, 273 Pac. 286 (1929). 

8 People ex rel. Carr v. Murray, 357 Ill. 326, 192 N.E. 198 (1934); People ex rel. Gottschalk 
v. Brown, 237 N.Y. 483, 143 N.E. 653 (1924); Pettibone v. Nichols, 203 U.S. 192 (1906); 
N.Y. Code Crim. Proc. (McKinney, 1938) § 849; Spear, Extradition 361 (3d ed. 1885). But cf. 
Ex parte Maddox, 55 Okla. Crim. 114, 25 P. (2d) 1111 (1933); Ex parte Owens, 34 Okla. Crim. 
128, 245 Pac. 68 (1926); Matter of Bruchman, 28 N.D. 358, 148 N.W. 1052 (1914); People ex 
rel. Wegener v. Magerstadt, 34 Chicago L. News 194 (Cook County Cir. Ct. 1902). In these 
cases the court of the asylum state inquired into questions of guilt and innocence and motive 
where extradition requested was based on affidavits and it appeared that the only purpose of 
the extradition was to subject the relator to civil process in the demanding state. 

* Ex parte Paramore, 95 N.J. Eq. 386, 123 Atl. 246 (1924), aff’d 96 N.J. Eq. 397, 125 Atl. 
926 (1926); In re Ray, 215 Mich. 156, 183 N.W. 774 (1921). 
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The parole system was devised as a practical method of reinducting a convict into 
society under conditions which will protect the community.'® To make this system 
effective, administrative machinery has been set up™ with better facilities than most 
courts of general jurisdiction to determine whether a parolee’s conduct is such as to 
warrant his reimprisonment. In both New York" and Pennsylvania" it is not neces- 
sary that the parolee have committed a crime before his case can be considered by the 
parole board, but only that he be accused of showing a tendency toward antisocial con- 
duct. In the principal case had the relator not been permitted to leave Pennsylvania, 
he would have been subject to detention for hearings before the parole board whenever 
they were deemed necessary," and no court could have interfered."s The relator ob- 
tained through the instant proceedings a court determination not only as to whether 
the Pennsylvania parole board should be permitted to consider his case, but also as to 
whether he had violated the terms of his parole. Yet in both Pennsylvania and New 
York no appeal can be taken from a finding of the parole board,"* and thus in no case 
can a court consider the merits of an alleged parole violation. It is difficult to see :ow 
the relator acquired such rights merely by being permitted to leave the state. 

Decisions like that in the principal case tend to impede efficient parole administra- 
tion and thus to destroy the legislative safeguards set up to protect society from the re- 
lease of unsupervised criminals.*? To avoid this danger, conscientious parole boards 
may refuse to permit parolees to leave their state, if, in the discharge of their parole 
duties, opposition might be encountered from the courts of other states. Consequently 
this view may result in the denial of parole to many eligibles who are capable of finding 
employment only outside the state. 


Divorce—Estoppel—Second Spouse Not Estopped from Pleading Invalidity of 
Wife’s Former Divorce in Suit for Separate Maintenance—[New York].—In 1913 the 
plaintiff-wife secured a divorce in Pennsylvania, falsely alleging her domicil there. Her 
husband, a resident of New York, was not personally served with notice. In 1918, the 
plaintiff married the defendant, and since that time they have lived in New York. 
The plaintiff brought an action for separate maintenance,’ and the defendant an- 
swered by alleging the invalidity of their marriage inasmuch as her prior divorce is 


1° La Roe, Parole with Honor 9, 10, and 16 (1939); Kolaski and Broecher, The Pennsylvania 
Parole System in Operation, 2 J. Crim. Law 427 (1932). 

1 U.S. Dept. of Justice, Attorney General’s Survey of Release Procedures 968, 970-72 
(1939). 

12 New York, Annual Rep. Division of Parole of the Executive Dept. 17 (1938). 

131 U.S. Dept. of Justice, op. cit. supra note 11, at 972. 

™ Pa. Stat. Ann. (Purdon, Supp. 1940) tit. 61, § 309. 

*s Commonwealth ex rel. Menke v. Reno, 46 Dauph. Co. Rep. [Pa.] 391 (1939). 

*6 Pa. Stat. Ann. (Purdon, 1930) tit. 61, § 310, where the procedural set up for determining 
parole violations contains no provision for court appeal; People ex rel. Ross v. Lawes, 242 App. 
Div. 638, 272 N.Y. Supp. 169 (1934); Hogan v. Canavan, 246 App. Div. 734, 283 N.Y. Supp. 
875 (1935); Ex parte Butler, 40 Okla. Crim. 434, 269 Pac. 786 (1928). 

17 Cockrell, Successful Justice 556 (1939) 

* N.Y. Civ. Prac. Ann. (Gilbert-Bliss, 1926) § 1161. 
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not to be recognized in New York. Held, that it is necessary to prove a valid existing 
marriage before separate maintenance will be granted. As the Pennsylvania court did 
not have jurisdiction to grant the divorce decree the second marriage is void. The de- 
fendant is not estopped from asserting its invalidity. Complaint dismissed. Maloney v. 
Maloney.? 

In an attempt to prevent circumvention of the state’s strict divorce requirements, 
New York courts have traditionally restricted recognition of foreign divorces secured 
by its residents to the limited demands of the full faith and credit clause.3 Neverthe- 
less, the reaffirmance of this hostility to foreign divorces in the instant case, where the 
effect is to declare ineffective a de facto marriage that has existed for over twenty 
years, stands in marked contrast to a gradual mitigation of the New York policy which 
has developed in other instances.4 Thus, while a large number of the frequent migra- 
tory divorces are probably invalid under New York law, prosecution of subsequent 
bigamous marriages is rare.S’ The rigor of having only one ground for divorce* has been 
alleviated by a liberalization of the strict rules on annulment of marriage,’ and there 
is reason to believe that a large percentage of the divorces granted are collusive.® 
Moreover, the New York Court of Appeals has recently refused to enjoin the procure- 
ment of an out-of-state divorce even though the injunction would have prevented cir- 
cumvention of the state’s strict policy.® 

A further instance of relaxation in the policy of non-recognition is to be found in those 
cases where the courts have held parties to the original divorce action to be estopped 
from denying its validity in subsequent proceedings.*® Even though the court was 
without jurisdiction in granting the decree, its validity generally cannot be denied by 
the spouse who obtained the decree," or by a spouse who takes advantage of the decree 


2 22 N.Y.S. (2d) 334 (S. Ct. 1940). 

3 The divorce in the instant case was declared invalid on the basis of Haddock v. Haddock, 
201 U.S. 562 (1906), which held that a divorce decree rendered at the domicil of one spouse need 
not be given full faith and credit where the other spouse was not a domiciliary of that state and 
was not personally served with notice of the proceedings. 

4 Kane, Recognition of Foreign Divorce Decrees in New York, 9 Fordham L. Rev. 242 
(1940). 

5 Harper, The Myth of the Void Divorce, 2 Law & Contemp. Prob. 335, 339, 341 (1935). 
But cf. People v. Baker, 76 N.Y. 78 (1879). 

6 Adultery is the only ground for absolute divorce in New York. N.Y. Civ. Prac. Ann. 
(Gilbert-Bliss, 1926) § 1147. 

7See. 1 Vernier, American Family Laws 242 (1931). Compare Schonfeld v. Schonfeld, 
260 N.Y. 477, 184 N.E. 60 (1933), with Reynolds v. Reynolds, 85 Mass. 605 (1862). See also 
Krouch, Annulment of Marriage for Fraud in New York, 6 Corn. L. Q. 401 (1921). 

8 Collusive and Consensual Divorce and the New York Anomaly, 36 Col. L. Rev. 1121 
(1936). 

* Goldstein v. Goldstein, 283 N.Y. 146, 27 N.E. (2d) 969 (1940), noted in 8 Univ. Chi. L. 
Rev. 141 (1940). 

x Rest., Conflict of Laws § 112 (1934). 

Krause v. Krause, 282 N.Y. 355, 26 N.E. (2d) 290 (1940); Stevely v. Stevely, 254 App. 
Div. 743, 4 N.Y-S. (2d) 69 (1938); McGraw v. McGraw, 48 R.I. 426, 138 Atl. 188 (1927); 
Guggenheim v. Guggenheim, 189 Ill. App. 146 (1914); Reeves v. Reeves, 24 S.D. 435, 123 N.W. 
869 (1909); Ellis v. White, 61 Iowa 644, 17 N.W. 28 (1883). 
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by remarrying.” As the instant case indicates, even though neither of the parties to the 
original divorce suit would have been able to assert the invalidity of the decree, the 
second spouse of the person who secured the divorce will not be estopped from doing 
so. But it is doubtful whether such a result would be reached where the second spouse 
was active in securing the divorce which he later seeks to have declared invalid. 

The refusal to find an estoppel has the following undesirable results. As the first 
marriage is undissolved, four people*s* have been living in an adulterous relation. Both 
the remarrying spouses of the former marriage may be subject to prosecution for big- 
amy.4 The implications of this situation will have psychological and economic effects 
on the children of the subsequent marriages even though legitimation statutes have 
improved their legal status."s Furthermore, the plaintiff is not entitled to a statutory 
interest in the decedent estate of her second “husband” ;*¢ at the same time, she will be 
estopped from making any claims against her first husband whom she has purported to 
divorce.*? In view of this treatment it would seem that the plaintiff is, at best, a wife 
“at will” of the second “husband,” who is under no duty to support her. 

The court, in a dictum,"* indicated that the defendant might be estopped from at- 
tempting to have the foreign divorce decree declared invalid had this been a case in 
which he was seeking affirmative relief rather than merely defending a suit. This 
estoppel would have been based on the fact that “the defendant has enjoyed the fruits 
of his marriage with the plaintiff for many years,” and on the notion that the defend- 
ant, an attorney, knowing of the plaintiff’s divorce, should have satisfied himself of the 
validity of his proposed marriage. Inasmuch as an estoppel of the husband in such a 
case would adjudicate the validity of the second marriage,’? a later subsequent action 


12 Kelsey v. Kelsey, 237 N.Y. 520, 143 N.E. 726 (1923); Marvin v. Foster, 61 Minn. 154, 
63 N.W. 484 (1895); Arthur v. Israel, 15 Colo. 147, 25 Pac. 8 (1894), aff’d 152 U.S. 355 (1894). 
But see 2 Schouler, Marriage, Divorce, Separation § 1162 (1921). 

"3 Lefferts v. Lefferts, 263 N.Y. 131, 188 N.E. 279 (1933), Fischer v. Fischer, 254 N.Y. 463, 
173 N.E. 680 (1930). Contra: Kaufman v. Kaufman, 177 App. Div. 162, 163 N.Y. Supp. 566 
(1917). Derby, Obligation of Invalid Divorce on Person Who Induced It and Married Person 
Procuring It, 12 N.Y.U. L. Q. Rev. 31 (19384). 


138 This is assuming that both spouses of the former marriage remarry. 

14 People v. Baker, 76 N.Y. 78 (1879); N.Y. Cons. Laws (McKinney, 1938) c. 40, § 340. 

18 In the absence of a legitimation statute the children of the subsequent marriages would 
be illegitimate. The existence in New York of such a statute evidences an attempt to alleviate 
one of the harsh aspects of the state’s strict policy. N.Y. Civ. Prac. Ann. (Gilbert-Bliss, 1926) 
§ 1135 (6). 

16 Bell v. Little, 204 App. Div. 235, 197 N.Y. Supp. 674 (1922), aff’d 237 N.Y. 519, 143 N.E. 
726 (1923). Louisiana, adopting the Civil Code of France, recognizes the institution of putative 
marriage, i.e., a marriage which is objectively invalid, but which has been contracted in good 
faith by both parties or by one of them. The innocent spouse is entitled to the enjoyment of 
all the civil rights of a valid marriage. La. Civ. Code Ann. (Dart, 1932) art. 117. 

17 Ellis v. White, 61 Iowa 644, 17 N.W. 28 (1883) (dower); In re Ellis’ Estate, 55 Minn. 4or, 
56 N.W. 1056 (1893) (appointment of administratrix); Marvin v. Foster, 61 Minn. 154, 63 
N.W. 484 (1895) (inheritance of land); Laird v. State, 79 Tex. Crim. App. 129, 184 S.W. 810 
(1916) (privileged communication). 

8 22 N.Y.S. (2d) 334, 344 (S. Ct. 1940). 

#9 Warshor v. Warshor, 130 Misc. 262, 223 N.Y.Supp. 705 (S. Ct. 1927). 
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by the wife for divorce or separate maintenance would then be permissible. In such a 
situation, the wife’s prior divorce would, in effect, be recognized, in spite of the New 
York policy to the contrary. Such a ruling would seem to make the existence of the 
marriage depend upon which party was the first to institute proceedings in court, 
rather than on a consideration of the equities involved. A judgment of separation un- 
der these conditions, however, would not determine the relation between the plaintiff 
and her first husband, who are regarded, in New York, as still married.” 

As long as New York persists in maintaining its strict policy, estoppel exists as a 
discretionary tool with which the court can prevent extreme hardship resulting from 
that policy. As estoppel is an equitable instrument, if it is to be used at all, its use 
should be determined by the presence or absence of equities in the particular case; its 
application should not be made to depend upon the accidental circumstance of one or 
the other party’s having brought suit first. 


Evidence—Federal Communications Act—Admissibility of Telephone Conversa- 
tion Intercepted with Consent of One Party—({Federal].—An agent of the Federal 
Bureau of Investigation, by means of an extension, recorded telephone conversations 
between the defendants and the chief government witness, with the consent of the lat- 
ter. In criminal proceedings for conspiracy to persuade the prosecuting attorney to 
recommend a light sentence for the chief government witness in a pending case, the 
recordings were introduced in evidence over objection of the defendants. On appeal 
from conviction, held, that the admission of the recordings was error because they were 
obtained by an interception of telephone conversations in violation of Section 605 of 
the Federal Communications Act. Judgment reversed and new trial ordered, one judge 
dissenting. Polakoff v. United States.* 

The federal courts, until 1913, followed the common law rule that the admissibility 
of evidence was not affected by the illegality of the means by which it was obtained.? 
In Weeks v. United States the first exception to the common law rule was made by the 
Supreme Court in holding inadmissible evidence obtained by government officers in 
violation of the Fourth Amendment.‘ Because of the decision in Olmstead v. United 


2° Krause v. Krause, 282 N.Y. 355, 360, 26 N.E. (2d) 290, 292 (1940). 


*112 F. (2d) 888 (C.C.A. 2d 1940), cert. den. 61 S. Ct. 41 (1940). In a companion 
case, United States v. Fallon, 112 F. (2d) 894 (C.C.A. 2d 1940), which was held to be controlled 
by the principal case, recordings of telephone conversations between the prosecution’s chief 
witness and the accused were made by a federal agent with the cooperation of the witness in 
the latter’s home and summer camp. In United States v. Yee Ping Jong, 26 F. Supp. 69 (Pa. 
1939), with facts similar to those in the principal case, the court held there was not an inter- 
ception since “intercept” means “‘to take or seize by the way, or before arrival at the destined 
place.” The court in the principal case places emphasis on the consent of the communicants 
rather than on the location of the recording instrument. 

2 1 Greenleaf, Evidence § 254(a) (14th ed. 1883). 3 232 U.S. 383 (1913). 

4 The Fourth Amendment provides: ‘The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable searches and seizures, shall not be violated 
and no warrants shall issue, but upon probable cause, supported by oath or affirmation and par- 
ticularly describing the place to be searched, and persons or things to be seized.” As to admis- 
sibility in civil proceedings of evidence acquired by unreasonable search and seizure, see Rogers 
v. United States, 97 F. (2d) 691 (C.C.A. 1st 1938), noted in 6 Univ. Chi. L. Rev. 113 (1938). 
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States’ that the prohibition of the Fourth Amendment against unreasonable searches 
and seizures was limited to tangible property and did not include wire tapping, inter- 
cepted wire communications continued to be admissible in evidence. In 1934 Congress 
passed the Federal Communications Act, Section 605 of which made it a crime‘ for a 
person not authorized by the sender of a wire communication to intercept and divulge 
it.7 A second exception was then grafted on the common law rule in Nardone v. United 
States,* by excluding evidence of communications intercepted in violation of Section 
605 of the Federal Communications Act. Shortly thereafter the exception was expand- 
ed to include not only the intercepted communication but also evidence obtained by 
the use of it;? and the exception was held to apply to both interstate and intrastate 
communications.*° 

Underlying the development of the federal rule of the inadmissibility of illegally 
acquired evidence is a conflict between the desire to protect citizens against invasions 
of their right of privacy and the desire for strict enforcement of the criminal law.* The 
role played so far by Section 605 in the field of wire communications is analogous to the 
role of the Fourth Amendment in the field of tangible property."* Of the two, Section 


5277 U.S. 438 (1928). 


6 Before the passage of the Federal Communications Act it was held in one case that the 
tapping of plaintiff’s telephone line by a group of persons residing in a nearby house was a tort 
violating the plaintiff’s right of privacy. Rhodes v. Graham, 238 Ky. 225, 37 S.W. (2d) 46 
(1931), noted in 45 Harv. L. Rev. 194 (1931). 

7 Section 605 of the Federal Communications Act, 48 Stat. 1103 (1934), 47 U.S.C.A. § 605 
(Supp. 1939), provides in part that ‘“‘no person not being authorized by the sender shall inter- 
cept any communication and divulge or publish the existence, contents, substance, purport, 
effect, or meaning of such intercepted communication to any person.” 


§ 302 U.S. 379 (1937). The Court, at p. 382, said: ‘To recite the contents of the message in 
testimony before a court is to divulge the message.” 


9 Nardone v. United States, 308 U. S. 338 (1939), noted in 25 Corn. L. Q. 445 (1940); 38 
Mich. L. Rev. 1097 (1940). For a discussion of the federal rule as to admissibility of illegally 
acquired evidence see 8 Wigmore, Evidence §§ 2183, 2184, 2287 (3d ed. 1940); Wire Tapping 
and Law Enforcement, 53 Harv. L. Rev. 863 (1940); Further Restrictions on the Admissibility 
of Illegally-Obtained Evidence, 34 Ill. L. Rev. 758 (1940). 


© Weiss v. United States, 308 U.S. 321 (1939). The power by which Congress may make 
§ 605 applicable to intrastate communications is not definitely ascertained. In the Weiss case 
the argument was advanced that because the interceptor was incapable of distinguishing be- 
tween inter- and intra-state messages, he must be prohibited from intercepting any message. 
In the principal case, however, where the interceptor listened, at an extension, to an intrastate 
telephone conversation pre-arranged by him and one participant, the reasoning of the Weiss 
case is not applicable. Had this aspect of the case been considered, the court might have been 
forced to adopt the theory advanced in Sablowsky v. United States, ror F. (2d) 183, 189 
(C.C.A. 3d 1938), that § 605 is a “rule of evidence in the purest sense,”’ deriving its validity 
from the power of Congress to regulate the admission in a United States court of evidence 
procured by federal officers. 


™* Compare the dissenting opinion of Mr. Justice Holmes in Olmstead v. United States, 
277 U.S. 438, 470 (1928). 


™ Note the statement of Mr. Justice Roberts in Nardone v. United States, 302 U.S. 379, 
383 (1937). 
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605 is the more absolute barrier to invasion of the right of privacy. It does not provide 
for the issuance of warrants for wire tapping; it applies to all persons; and it directly 
prohibits an interception and divulgence not authorized by the sender of the communi- 
cation. The Fourth Amendment, on the other hand, provides for search warrants, ap- 
plies only to officers of the Federal Government," and prohibits only unreasonable 
searches and seizures. 

The principal case turns upon the question whether, under Section 605, the mini- 
mum requirement for the interposition of a third party as a listener to a telephone con- 
versation is the consent of one party or of both parties to the conversation. The major- 
ity opinion, proceeding on the theory that an interception of a telephone conversation 
(in which each party is both a sender and receiver of communications) violates the 
right of privacy of each communicant,"4 would require the consent of both. In this 
holding the majority is supported by the language of Section 605; to arrive at the re- 
sult of the dissenting judge that the consent of one party is sufficient it would be neces- 
sary to read the section as permitting interceptions authorized only by the receiver. 
The majority’s position is also supported by the analogy between Section 605 and the 
Fourth Amendment. The immunity against unreasonable search and seizure under 
the Fourth Amendment, according to federal decisions, is personal and can be waived 
only by the person whose rights are to be affected.S In the principal case it is the non- 
consenting communicant alone whose rights are affected. 

The dissenting judge contended that the majority opinion makes it a crime for one to 
have his stenographer transcribe a telephone conversation between himself and an- 
other."® That the majority opinion, however, did not contemplate prohibition of all 
third-party listeners is expressly stated.'? To reconcile the distinction between the 
positions of the stenographer and the federal agent with the fact that Section 605 ex- 
pressly applies to any person, the court pointed out that a party to a telephone con- 


versation may give his consent, express or implied, to the interposition of third per- 
sons."* But the court recognized that whatever the scope of such implied consent, it 


"3 Burdeau v. McDowell, 256 U.S. 465 (1921). Although state officers are generally private 
individuals for the purpose of applying the Fourth Amendment, the Court held in Gambino v. 
United States, 275 U.S. 310 (1927), that evidence obtained by state troopers was inadmissible 
because they made the search and seizure in the performance of a supposed duty to aid in the 
enforcement of a federal law, “solely for the purpose of aiding in the federal prosecution.” 


4 The court says: “‘. . . . anyone intercepts a message to whose intervention as a listener 
the communicants do not consent; the means he employs can have no importance; it is the 
breach of privacy that counts.” 112 F. (2d) 888, 889 (C.C.A. 2d 1940). Compare the statement 
of Mr. Justice Brandeis in his dissenting opinion in Olmstead v. United States, 277 U.S. 438, 
475 (1928). 


*s Amos v. United States, 255 U.S. 313, 317 (1921); Cofer v. United States, 37 F. (2d) 677, 
679 (C.C.A. sth 1930). But cf. United States v. Sergio, 21 F. Supp. 553, 554 (N.Y. 1937). 


*6 112 F. (2d) 888, 892 (C.C.A. 2d 1940). "7 Tbid., at 889. 


*8 There may be situations in which it can be said that a party has authorized or given his 
implied consent to a broadcasting of the conversation. For example, in some police stations 
emergency calls which the operator in the station thinks require prompt attention are broadcast 
to the radio operator, who obtains the necessary information immediately from the answers 


given to the questions of the telephone operator and then signals the appropriate cruising car 
accordingly. 
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cannot extend to federal agents bent on trapping the communicant criminally.'"® The 
status of private individuals, however, is left in doubt. It would seem that the implied 
consent of a communicant does not extend to the interposition of any third person, 
stenographer or federal agent, bent on obtaining evidence to be used against him in a 
criminal proceeding. On the other hand, according to this analysis, the interposition 
of a stenographer would be permitted in the normal course of business affairs. 

The dissenting judge in effect also argued that if a party to a telephone conversation 
is permitted to repeat the conversation to others at will, it is unreal to forbid him to 
permit others to listen to the conversation since the latter is no greater a violation of 
the right of privacy than the former. If, however, the foregoing analysis of the status 
of a private individual as an interceptor is valid, the basis for this criticism is largely 
removed, because, under the hearsay rule,?* only those persons who listen to the con- 
versation can give evidence of its content in court. The effect of the majority position 
is therefore, at the very least, to prevent the interposition of potential witnesses against 
the non-consenting communicant in a criminal proceeding.” 

The principal case represents only one aspect, and probably a minor aspect, of the 
protection given under Section 605 to the right of privacy in a telephone conversation.” 
To achieve a better balance of interest, it has been proposed that wire tapping by war- 
rant be permitted.?3 Such a solution seems desirable in view of the sweeping exclusion 
by the Supreme Court of evidence obtained, directly and indirectly, through wire tap- 
ping. But the present desire for an outlet in the interest of criminal prosecution should 
not be allowed to confuse the issues in the principal case. If there is a necessity for the 
use of wire tapping as a means of criminal investigation,?4 there is an equal necessity 
for its responsible control. One consequence of the dissenting opinion in the principal 
case is that the consent of one party to a telephone conversation is sufficient to author- 
ize wire tapping. As between the two solutions, judicial authorization of wire tapping 
seems preferable to authorization by private persons. 


*9In Pavesich v. New England Life Ins. Co., 122 Ga. 190, 199, 50 S.E. 68, 72 (1904) (a tort 
case), the court said: “‘The right of privacy .... may be waived for one purpose, and still 
asserted for another; it may be waived in behalf of one class, and retained as against another 
class; it may be waived as to one individual, and retained as against all other persons.” 

20 5 Wigmore, Evidence § 1361 (3d ed. 1940). 3t Note 19 supra. 

22 The status of the telegram, as a wire communication under § 605, has not been litigated 
with respect to the issue of the principal case. A telegram is more like a letter than is a con- 
versation by telephone. In Ex parte Jackson, 96 U.S. 727 (1877), the protection of the Fourth 
Amendment was held to extend to a letter in the mail. 


23 8 Wigmore, Evidence 52 (3d ed. 1940); Wire Tapping and Law Enforcement, 53 Harv. L. 
Rev. 863 (1940). Such a solution has been incorporated in an amendment to the New York 
Constitution, art. 1, §12, which went into effect in 1939. A bill is pending in Congress which 
would authorize wire tapping, subject to the direction of the Attorney General, in the interests 
of national defense. H. J. Res. 571, 76th Cong. 3d Sess. (1940), passed by the House on August 
6, 1940. 

24 “Although Thomas Dewey, District Attorney of New York County, has called wire tap- 
ping one of the best methods available for uprooting certain types of crime, J. Edgar Hoover, 
Director of the Federal Bureau of Investigation, terms it ‘an archaic and inefficient’ practice 
which ‘has proved a definite handicap or barrier in the development of ethical, scientific, and 
sound investigation technique.’ ”” Wire Tapping, Civil Liberties and Law Enforcement, 1 Bill 
of Rights Rev. 48 (1940). 
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Labor Law—Freedom of Speech—Employer’s Statement of Open-Shop Policy 
or Issuance of Anti-union Literature as Unfair Labor Practice—{Federal].—The 
decisions of two circuit courts of appeals have raised several questions with respect to 
the National Labor Relations Act: (1) Does the act prohibit non-coercive statements 
of opinion by an employer intended to influence his employees in respect to unioniza- 
tion activities? (2) Under what circumstances will a statement which on its face is non- 
coercive be regarded as coercive? (3) Does prohibition of such statements violate the 
employer’s right to freedom of speech? 

In one case an employer, almost immediately after a unionization drive was begun, 
enclosed in each pay envelope a statement of open-shop policy. Shortly thereafter, 
plant operations were decreased, employees active in the organizational movement 
were discharged, and a company union was fostered. The National Labor Relations 
Board found that under the surrounding circumstances, the declaration of policy, “de- 
signed to discourage organizational efforts,” was an unfair labor practice under Section 
8(1)? of the National Labor Relations Act.3 On petition by the board to the Circuit 
Court of Appeals for the Third Circuit for a decree enforcing its cease and desist order, 
held, that there was substantial evidence to sustain the board’s findings. Decree of en- 
forcement granted. NLRB v. Elkland Leather Co.4 In the other case, an employer dis- 
tributed to his employees literature which criticized and argued against unions. In ad- 
dition, employees engaged in organizational activities were discharged, and physical 
force was used to prevent pro-union literature from being distributed. The NLRB 
found that, in view of all the circumstances, the company literature was coercive, and 
ordered that its dissemination cease. On petition for enforcement to the Circuit 
Court of Appeals for the Sixth Circuit, held, that, since the literature was not coercive 
on its face, its distribution was not an unfair labor practice, and that to prohibit the 
distribution would invade the employer’s right to freedom of speech. Decree of en- 
forcement denied as to prohibiting distribution of literature. NLRB v. Ford Motor 
Co 

From the language and Congressional background of the National Labor Relations 
Act, it appears that the act was not intended to prevent non-coercive statements of 
opinion by an employer in respect to unions, even though such statements are designed 
to persuade or influence his employees in their unionization. During the hearings by 
the Senate Committee on Education and Labor, Chairman Walsh stated: “I do not 
think there is anything in this bill to prevent an employer when his employees... . 
are about to organize, from posting a notice, or writing each an individual letter, or per- 
sonally stating to each that he thinks their best interest is to form a company union, 

* 49 Stat. 449 (1935), 29 U.S.C.A. § 151 et seq. (Supp. 1939). 

“Tt shall be an unfair labor practice for an employer—(1) To interfere with, restrain, or 
coerce employees in the exercise of the rights . . . . [‘to self-organization, to form, join, or assist 
labor organizations, to bargain collectively through representatives of their own choosing, and 
to engage in concerted activities, for the purpose of collective bargaining or other mutual aid 
or protection’].” 49 Stat. 452 (1935), 29 U.S.C.A. § 158 (Supp. 1939). 


3 Elkland Leather Co., 8 N.L.R.B. 519 (1938). 

4114 F. (2d) 221 (C.C.A. 3d 1940), cert. den. 61 S. Ct. 170 (1940). 
5 Ford Motor Co., 14 N.L.R.B. 346 (1939). 

6 x14 F. (2d) gos (C.C.A. 6th 1940). 
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that [he] is violently opposed to so-and-so who is attempting to organize a union.’ 
The reports of the Congressional committees* which considered the bill indicate a sim- 
ilar understanding of Section 8(1), which was formulated in keeping with a Supreme 
Court interpretation of a provision in the Railway Labor Act prohibiting employers 
from exercising “interference, influence, or coercion” in the employees’ selection of 
representatives.? The Court stated that the word “influence” was not to be under- 
stood as “interdicting the normal relations and innocent communications which are a 
part of all friendly intercourse, albeit between employer and employee.” That the 
National Labor Relations Act does not include the term “influence” in defining unfair 
labor practices, indicates that Congress did not intend to preclude the employer from 
influencing his employees by argumentation.*® 

An employer’s statement of opinion which on its face appears non-coercive may, 
however, reasonably be regarded by an employee as coercive in view of all relevant 
circumstances," including the economic dependence of the employee on the employ- 


7 Hearings before the Senate Committee on Education and Labor on S. 1958, 74th Cong., 
1st Sess., at 305 (1935). This statement was made in response to a witness’ assertion that the 
proposed bill tied the employer’s hands in his relations with his employees. 

*H. Rep. 1147, 74th Cong., rst Sess. (1935); S. Rep. 573, 74th Cong., rst Sess. (1935). 

* The Railway Labor Act, § 2, third subdivision, provided: ‘‘Representatives . . . . shall be 
designated by the respective parties . . . . without interference, influence, or coercion exercised 
by either party over the self-organization or designation of representatives by the other.” 
44 Stat. 577, 588 (1926), amended 48 Stat. 1186 (1934), 45 U.S.C.A. § 152 (Supp. 1939). 

Texas & N.O.R.Co. v. Brotherhood of Railway & Steamship Clerks, 281 U.S. 548, 
568 (1930). 

¢ Senator Walsh stated that the Senate Committee had stricken the word “influence” from 
the bill in order to permit an employer to tell his employees that it would be to their best in- 
terests to form a company union, or that he was opposed to a particular union organizer. 
(Hearings before the Senate Committee on Education and Labor on S. 1958, 74th Cong., rst 
Sess., at 305 (1935)). The fact that the employer presents the reasons for his conclusions would 
not make the statement coercive; in fact, it would remove any strain of coercion that might be 
regarded as being present in the bare expression of a conclusion. 

During the course of the debates on the floor of the Senate, it is noteworthy that Senator 
Walsh stated: ‘‘An employee, like an employer, of course, has the right to discuss the merits of 
any organization. Indeed, Congress could not constitutionally pass a law abridging the free- 
dom of speech The bill now under consideration does not enter into those realms of free 
speech ... .” 79 Cong. Rec. 7661 (1935). 


™t Continental Box Co. v. NLRB, 113 F. (2d) 93 (C.C.A. sth 1940); Humble Oil and Re- 
fining Co. v. NLRB, 113 F. (2d) 85 (C.C.A. sth 1940); Clover Fork Coal Co. v. NLRB, 97. F. 
(2d) 331 (C.C.A. 6th 1938). The board has adopted the reasonable test of determining whether 
a statement is coercive by examining it in the context of the surrounding circumstances and 
its relation to the entire factual background. Therefore the violation in these cases necessarily 
depends upon the finding of other unfair labor practices. See NLRB Ann. Rep. 59 (1939). 
But cf. Midland Steel Products Co. v. NLRB, 113 F. (2d) 800 (C.C.A. 6th 1940); NLRB v. 
Express Publishing Co., 111 F. (2d) 588 (C.C.A. sth 1940); Rockford Mitten & Hosiery Co., 
16 N.L.R.B. 501 (1939). It has been argued that even statements of opinion by an employer 
are unfair labor practices. Mariano, The Wagner Act 34-35 (1940); NLRB and Free Speech, 
7 Int’l Jur. Ass’n Bull. 25, 35 (1938); E. S. Smith, address delivered July 22, 1938, before the 
American Communications Ass’n Convention, NLRB Release R-1082. A biased, but not un- 
amusing writer has made the argument that: “Freedom of speech is possible only among those 
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er.” It is well settled that a patently coercive statement, such as one which contains a 
threat to move the plant if the employees unionize, is an unfair labor practice.’ Since 
the act is designed to protect organizational activity, similar treatment should be ac- 
corded statements which in view of the employer’s antagonistic actions may be regarded 
by a reasonable employee as coercive. The question whether the statements are con- 
structively coercive is one of “fact,” and in both cases under discussion, the expressions 
of open-shop policy or of dislike of, and argument against, unionization would appear 
coercive to an employee in the face of the discharge of union sympathizers, physical 
violence in stifling organizational efforts, and/or the slowing down of production. 
The courts have been unanimous in stating that an attempt by the board to prohibit 
an employer from making statements not constructively coercive, although intended to 
influence his employees, would abridge the employer’s right to freedom of speech. 
But a patently coercive statement is not so privileged. It is with respect to statements 
that are coercive only when examined in the context of surrounding circumstances that 
the freedom of speech issue is in doubt. Is the employer’s right forfeited when he en- 
gages in unfair labor practices which infect his speech? It has been argued that since 
under Thornhill v. Alabama*s and Carlson v. California" the right of the employees to 
picket and to publicize a strike is guaranteed under the right to freedom of speech, the 
employer should have equal rights, including the privilege of publicizing his opinions as 
to unions and strikes. But the employer has never been denied this right; he has been 
required merely to exercise it subject to the same limitations which have been imposed 
upon labor. The Thornhill and Carlson cases both emphasized that peaceful picketing 
alone was protected under the freedom of speech concept. The New York Court of 
Appeals in Busch Jewelry Co. v. United Retail Employees Union" denied labor the right 
to picket peacefully in the future where the union had in the past failed to live up to its 
responsibility of peaceful conduct. An employer who has failed in his responsibility to 


who approximate each other in equality of position. When an employer addresses himself to 
his employees on the subject of unionism, orally or in writing, directly or through some mouth- 
piece, economic compulsion comes in through the door and freedom of speech flies out the win- 
dow. Freedom of speech is a give-and-take proposition. But on the subject of unionism it is the 
employees who must do the taking. The action of corporate employers in propagandizing their 
workers against unions has no more relation to freedom than the present corporate economy 
has to the precepts of Adam Smith.” Rosenfarb, The National Labor Policy and How It 
Works 79-80 (1940). For a critical evaluation of Rosenfarb’s work, see Rice’s review thereof 
in 8 Univ. Chi. L. Rev. 174 (1940). 

1 Virginia Ferry Corp. v. NLRB, 1o1 F. (2d) 103 (C.C.A. 4th 1939); cf. NLRB v. Falk 
Corp., 102 F. (2d) 383 (C.C.A. 7th 1939). 

*3 NLRB v. Asheville Hosiery Co., 108 F. (2d) 288 (C.C.A. 4th 1939); Stockpole Carbon 
Co., 6 N.L.R. B. 171 (1938); Titan Metal Mfg. Co., 106 F. (2d) 254 (C.C.A. 3d 1939), cert. 
den. 308 U.S. 615 (1939); see Wisconsin Labor Relations Board v. Fred Rueping Leather Co., 
228 Wis. 473, 279 N.W. 673, 683 (1938); Texas & N.O.R. Co. v. Brotherhood of Railway and 
Steamship Clerks, 281 U.S. 548 (1930). 

4 Midland Steel Products Co. v. NLRB, 113 F. (2d) 800 (C.C.A. 6th 1940); NLRB v. 
Express Publishing Co., 111 F. (2d) 588 (C.C.A. sth 1940); Jefferson Electric Co. v. NLRB, 
102 F. (2d) 949 (C.C.A. 7th 1939); NLRB v. Union Pacific Stages, 99 F. (2d) 153 (C.C.A. oth 
1938); cf. Continental Box Co. v. NLRB, 113 F. (2d) 93 (C.C.A. sth 1940). 

*8 310 U.S. 88 (1940). 6 310 U.S. 106 (1940). 

1 281 N.Y. 150, 22 N.E. (2d) 320 (1939) noted in 7 Univ. Chi. L. Rev. 171 (1939); see 
Nann v. Raimist, 255 N.Y. 307, 174 N.E. 690 (1931). 
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refrain from unfair labor practices should not be heard to complain that his rights have 
been unfairly curtailed. 

In the Ford case, the board’s order directed the Ford Company to cease and desist 
from “disseminating among its employees statements or propaganda which disparages 
or criticizes labor organizations or which advises its employees not to form such organi- 
zations.” Presumably the board assumed that if unfair labor practices existed in the 
recent past, any statement by an employer as to unions is coercive. The employer ap- 
parently is even prohibited from revealing in a non-coercive manner facts which, if 
known, would persuade the employees not to join a particular union. If this is the cor- 
rect interpretation, the order would seem to violate the employer’s right to freedom of 
speech. Once the court has enjoined the employer’s unfair labor practices, there may be 
a broad area within which the employer can speak without reasonable employees feel- 
ing they are being coerced."* 


Labor Law—Picketing and Strike Arising out of Breach of Contract Not to Deal 
with Companies Not in Good Standing with Union—{Washington].—A baking com- 
pany executed a contract with a union under which it agreed to hire only members in 
good standing with the union, and agreed to certain hours of labor and wages. The 
contract contained the following clause: “There shall be no goods delivered to or sold 
at the plant for resale from trucks to persons not in good standing with local union 
No. 524.” The baking company continued to sell half of its output of goods to Paddy 
Kake Sales Company, which was not in good standing with the union. Regarding these 
sales as a breach of contract, the union called a strike and refused to handle any of the 
baking company’s goods going to Paddy Kake, and picketed the baking company’s 
place of business. In a suit by the baking company for an injunction and damages, re- 
lief was granted by the trial court. Damages and an injunction were denied the de- 
fendant union on a cross complaint based on the contract. On appeal, held, the breach 
of contract constituted a basis for a labor dispute. Picketing did not constitute a 
secondary boycott. The denial of damages for the breach of contract was affirmed. 
Marvel Baking Co. v. Teamsters’ Union Local No. 524.1 

Under Washington statutes? a breach of contract may be the basis of a labor dis- 
pute. “Self-help”—peaceful picketing and striking‘—can be used where such action 

8 Cf. dissent of Judge Lehman in Busch Jewelry Co. v. United Retail Employee’s Union, 
281 N.Y. 150, 157, 22 N.E. (2d) 320, 322 (1939), noted in 7 Univ. Chi. L. Rev. 171, 174 (1939). 

* 105 P. (2d) 46 (Wash. 1940). 

2 Wash. Rev. Stat. Ann. (Remington, Supp. 1940) § 7612-13 (the term “‘labor dispute” in- 
cludes any controversy covering terms and conditions of employment and their maintenance). 

3 Wash. Rev. Stat. Ann. (Remington, Supp. 1940) § 7612-14 (e); Safeway Stores v. Retail 
Clerks’ Union, 184 Wash. 322, 51 P. (2d) 372 (1935); United Electric Coal Co. v. Rice, 80 F. 
(2d) 1 (C.C.A. 7th 1936); Adams v. Building Service Employees’ Union, 197 Wash. 242, 84 P. 
(2d) 1021 (1938); Fornili v. Auto Mechanics’ Union, 200 Wash. 283, 93 P. (2d) 422 (1939); 
Yakima v. Gorham, 200 Wash. 564, 94 P. (2d) 180 (1939), noted in 7 Univ. Chi. L. Rev. 388 
(1939); Kimbel v. Lumber & Saw Mill Workers’ Union, 189 Wash. 416, 65 P. (2d) 1066 (1937) 
(reasonable distance of picketing allowed). See The Status of the Right to Picket in Washing- 
ton, 5 Wash. L. Rev. 126 (1930); Status of Picketing in Washington, 15 Wash. L. Rev. 47 
(1940), for history of picketing in Washington. 

4 Wash. Rev. Stat. Ann. (Remington, Supp. 1940) § 7612-4 (a) (no court shall issue an 
injunction or prohibit persons interested in a labor dispute from “‘ceasing or refusing to perform 
any work or to remain in any relation of employment”). 
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does not constitute a secondary boycott.s Although the remedies sought for breach of 
contracts are traditionally damages or specific performance, union contracts seem to 
reserve the right of “self-help” by picketing or strike.‘ This reservation apparently 
rests on the seriousness of the contractual breach, the relative slowness of the courts in 
affording relief,’ and the unsatisfactory character of injunctive relief.* By its decision 
in the principal case the court sanctioned “self-help” by denying both the injunction 
sought by the producer and the damages sought by the union in its cross complaint, 
thus putting the parties in their original positions. 

An employer cannot complain of the strike and picketing which implement a labor 
dispute, except where the existence of a secondary boycott affords him relief.» Courts 
in Washington and other jurisdictions have attempted to distinguish kinds of sec- 
ondary boycotts,’® usually speaking in ambiguous terms of pressure and coercion 
against third parties." While a primary boycott is one applied directly to the “offend- 
ing” person,"* a secondary boycott is said to exist where pressure is put upon the cus- 


5 Barnard and Graham, Labor and the Secondary Boycott, 15 Wash. L. Rev. 137, 146-47 
(1940), and cases cited; Frankfurter and Greene, The Labor Injunction 44-45, 174, 39 (1930). 


¢ See generally Christenson, Legally Enforceable Interests in American Labor Union Work- 
ing Agreements, 9 Ind. L. J. 69 (1933); Witmer, Collective Labor Agreements in the Courts, 
48 Yale L. J. 195 (1938); cf. Williams v. Quill, 277 N.Y. 1, 12 N.E. (2d) 547 (1938). 


7 Witmer, op. cit. supra note 6, at 210. 


8A provision of the Washington statutes (Wash. Rev. Stat. Ann. (Remington, 1931) 
§ 7612) providing for injunctive relief where it is necessary to prevent irreparable damage to 
property is modeled after Section 20 of the Clayton Act (38 Stat. 738 (1914), 29 U.S.C.A. § 52 
(1927)), which was construed in Duplex Printing Press Co. v. Deering (254 U.S. 443 (1920)) 
not to prevent injunctions against stranger picketing. A later provision (Wash. Rev. Stat. Ann. 
(Remington, Supp. 1940) § 7612-1) prevents issuance of injunctions where a labor dispute is 
involved, or where contrary to public policy, augmenting this by the provision (Wash. Rev. 
Stat. Ann. (Remington, Supp. 1940) § 7612-7) for injunctions in case of irreparable damage as 
in the Clayton Act. But Section 7612-7 has been held unconstitutional (Blanchard v. Golden 
Age Brewing Co., 188 Wash. 396, 411, 63 P. (2d) 397, 404 (1936); Chin On v. Culinary Workers’ 
and Soft Drink Dispensers’ Union, 195 Wash. 530, 81 P. (2d) 803 (1938)) while Section 7612-1 
has been held to afford relief against stranger picketing where no labor dispute exists 
(Blanchard v. Golden Age Brewing Co., 188 Wash. 396, 412, 63 P. (2d) 397, 404 (1936); Safe- 
way Stores v. Retail Clerks’ Union, 184 Wash. 322, 51 P. (2d) 372 (1935)). 

Cf. Oakes, Organized Labor and Industrial Conflicts 949-72 (1927); Frankfurter and 
Greene, op. cit. supra note 5, at 173-75 (1930); Berman, Labor and the Sherman Act 220-24 
(1930). 

* Note 5 supra. 


1° United Union Brewing Co. v. Beck, 200 Wash. 474, 490, 93 P. (2d) 772, 779 (1939); 
Duplex Printing Press Co. v. Deering, 254 U.S. 443, 446 (1920); Bedford Cut Stone Co. v. 
Journeymen Stone Cutters’ Ass’n, 274 U.S. 37, 50 (1927); cf. Oakes, op. cit. supra note 8, at 
605, 651 (1929). 

™ Barnard and Graham, op. cit. supra note 5, at 141 (1940); Gray v. Building Trades 
Council, 91 Minn. 171, 97 N.W. 663 (1903); Pierce v. Stablemen’s Union, 156 Cal. 70, 103 
Pac. 324 (1909); Smythe Neon Sign Co. v. Local Union No. 405, 226 Iowa 191, 284 N.W. 126 
(1939). 

2 Booker and Kinnaird v. Louisville Board of Fire Underwriters, 188 Ky. 771, 781, 224 
S.W. 451, 455 (1920); Duplex Printing Press Co. v. Deering, 254 U.S. 443, 460 (1920). 
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tomer or supplier in order to cause them to withhold patronage from or goods to the 
“offending” person."3 In the principal case the court held there was no secondary boy- 
cott because there had been no harassing or threatening of customers, distinguishing 
two earlier Washington cases in which secondary boycotts had been found. In one a 
sympathetic strike had been called by the union to force the complaining company’s 
customers into complying with union demands," and in the other customers of the 
complaining company were picketed for handling the company’s products." 

The producer’s ability to trade freely is restricted when he signs a contract not to 
deal with one not in good standing with a union; in the present case, pressure by the 
union to sign the contract is indicated by the fact that the producer faced the loss of 
half of his business if the contract was fulfilled. The purpose of such an agreement is to 
give the producer’s customer the alternative of unionizing or being deprived of business 
relations with the producer. Such pressure brought to bear upon a customer, even 
though indirect, would seem indicative of a secondary boycott, and the absence of 
harassment of or threats against the customer seems not to be a tenable distinction. In 
a recent New York case," a lower court—although seeking to follow the liberal view of 
the Court of Appeals in Goldfinger v. Feintuch*—found a secondary boycott in a situa- 
tion in which no contract was involved but pressure was put upon the customer 
through the producer. 

If, however, the situation in the instant case is not to be called a secondary boycott, 
the fulfillment of a contract which creates the pressure on the customer might be con- 
sidered unenforceable as against public policy.** The contract in the principal case, the 
validity of which was not questioned by the Washington court, is not unlike other trade 
agreements which have been viewed as restraints of trade and considered invalid."? The 
very purpose of the producer-union contract in the principal case was a restraint. Nor 
does the contract seem conceptually different from the “yellow dog” contract, in which 
an employee must agree with the employer as a condition of employment not to join or 
remain a member of a union. Following the National Labor Relations Act** in which 
the “yellow dog” contract was designated an unfair labor practice, Washington, like 
other states, enacted a statute declaring a “yellow dog” contract “contrary to public 
policy.”** The contract in the principal case restricts the freedom of the employer, who 

*3 Ellis v. Journeymen Barbers’ Int’l Union, 194 Iowa 1179, 191 N.W. 111 (1922); cf. cases 
cited in note 11 supra. 

*4 Pacific Typesetting Co. v. Int’] Typographical Union, 125 Wash. 273, 216 Pac. 358 (1923). 

*S United Union Brewing Co. v. Beck, 200 Wash. 474, 93 P. (2d) 772 (1939). 

*6 Feldman v. Weiner, 173 Misc. 461, 446, 17 N.Y.S. (2d) 730, 734 (S. Ct. 1940). 

17 276 N.Y. 281, 11 N.E. (2d) 910 (1937) noted in 5 Univ. Chi. L. Rev. 518 (1938). See 
8 Univ. Chi. L. Rev. 356 (1941). 

8 5 Williston, Contracts §§ 1629A-30 (rev. ed. 1937). Cf. People v. McFarlin, 43 Misc. 
591, 89 N.Y. Supp. 527 (County Ct. 1904); Oakes, op. cit. supra note 8, at 226-29. 

9 5 Williston, Contracts § 1633, p. 4576 (rev. ed. 1937) (“‘any bargain or contract which 
purports to limit in any way the right of either party to work or do business . . . . the manner 
in which it shall be done . . . . may be called a bargain or contract in restraint of trade’’); 
Rest., Contracts §§ 513-15; Wash. Rev. Stat. Ann. (Remington, 1931) § 2382. See also Jaffe, 
Some Comments on the Price Discrimination Act, 10 U. of Cin. L. Rev. 402, 412 (1936). 

*° § 8(3), 49 Stat. 449 (1935), 29 U.S.C.A. § 158(3) (Supp. 1939). 

2" Wash. Rev. Stat. Ann. (Remington, Supp. 1940) § 7612-2 and 3. 
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is amenable to a closed shop in his own plant, to contract freely in pursuit of his busi- 
ness.?# 

The “unity of interest” theory developed by the New York courts to avoid the con- 
sequences of secondary boycotts by allowing the union to follow the non-union product 
and persuade the public not to purchase it,?? may have application in the principal case. 
Although no non-union product was involved and the plant picketed supplied the non- 
union shop, it might be contended that the plaintiff manufacturer in the principal case 
is in “unity of interest” with the non-union Paddy Kake company so that the union 
may strike and picket the manufacturer, stopping the sale of union goods to a non- 
union shop, thereby causing Paddy Kake to unionize.*4 That the plaintiff had an 
economic benefit from the sale to the non-union shop is shown by the fact that the shop 
purchased fifty per cent of the plaintiff’s output. 


Labor Law—Picketing User of Non-Union Service—Unity of Interest—{New York]. 
—A company installed a burglar alarm system in a retail haberdashery, retaining title 
in and agreeing to maintain and service the system. In the course of a dispute over 
wages and hours between the company and a union representing its employees, the 
union picketed the haberdashery, carrying in a peaceful and orderly manner signs 
which read, “Maintenance of Burglar Alarm in this store unfair ” Upon com- 
plaint of the haberdasher, the pickets were prosecuted for disorderly conduct under 
Section 722 of the Penal Code of New York.* Upon appeal from convictions, held, 
there was “unity of interest” between the company and the store, thus making the 
picketing lawful. Judgments reversed. People v. Muller? 

The term “unity of interest” gained general currency when it was used to describe 


the economic relations between the manufacturer and the retailer in Goldfinger v. Fein- 


#2 It should be noted that the plaintiff in the instant case went bankrupt before the final 
determination by the Washington Supreme Court. It is not shown what factors were instru- 
mental in causing this insolvency. Brief for Appellant, at 57, Marvel Baking Co. v. Teamsters’ 
Union Local No. 524, 105 P. (2d) 46 (Wash. 1940). 

3 Goldfinger v. Feintuch, 276 N.Y. 281, 11 N.E. (2d) 910 (1937). See also Aeolian Co. 
v. Fischer, 29 F. (2d) 679 (C.C.A. 2d 1928); Duplex Printing Press Co. v. Deering 254 U.S. 
443, 479 (1920); Thornhill v. Alabama, 310 U.S. 88 (1940); 8 Univ. Chi. L. Rev. 357 (1941). 

4 But cf. Feldman v. Weiner, 173 Misc. 461, 466, 17 N.Y.S. (2d) 730, 734 (S. Ct. 1940) 
(“the conclusion reached is that defendants’ action amounts to a secondary boycott which 
does not come within the permissible legal exceptions noted in the Goldfinger case 
hold otherwise would be to hold that a union-shop manufacturer of garments, for example, 
could be picketed if any one of his many customers, wholesale or retail, did not have a union 
shop.”). 


«N.Y. Cons. Laws (McKinney, 1938) c. 40, § 722. This statute reads in part as follows: 
“Any person who with intent to provoke a breach of the peace, or whereby a breach of the 
peace may be occasioned, commits any of the following acts shall be deemed to have committed 
the offense of disorderly conduct . . . . 2. Acts in such a manner as to annoy, disturb, interfere 
with, obstruct, or be offensive to others. 


2 174 Misc. 872, 21 N.Y.S. (2d) 1003 (N.Y. City Cts. 1940). The convictions below resulted 
in suspended sentences because the labor dispute had been settled. Permission to appeal to the 
Court of Appeals has been granted. 
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tuch.s In that case a union, trying to organize the manufacturer of meat products, 
picketed the non-union‘ product at the retailer-plaintiff’s store. In denying the latter’s 
request for an injunction, the court seemed to follow previous New York decisions 
which permitted peaceful picketing’ of the non-union product or service.6 Although it 
stated in a dictum that picketing for the purpose of inducing the customers of the re- 
tailer to withdraw patronage generally was illegal,’ the mention in the picketing sign 
of the place where the non-union product was sold was allowed.* The court explained 
its decision primarily on the grounds that since the retailer benefited in his competi- 
tion with other retailers through selling the cheaper non-union product, he had a “unity 
of interest” with the non-union manufacturer and could not complain if the union 
pickets followed the product to prevent its sale.® 

This use of “unity of interest” differed from that common at the time the Goldfinger 
case was decided. The term was first used by Mr. Justice Brandeis in his dissent in 
Duplex Printing Press Co. v. Deering.** That was not, however, a case of a neutral" 
being picketed by those in dispute with the non-union employer but was, rather, a case 


3276 N.Y. 281, 11 N.E. (2d) g10 (1937), noted in 5 Univ. Chi. L. Rev. 518 (1938); 15 
N.Y.U. L. Q. Rev. 282 (1938); 23 Corn. L. Q. 473 (1938); 12 St. John’s L. Rev. 358 (1938); 86 
U. of Pa. L. Rev. 547 (1938). 

4 The term ‘‘non-union” is applied to those persons whose business activity produces the 
goods or supplies the services which the union is picketing. Thus it subsumes the situations 
in which the employer: (1) operates as an open shop; (2) operates under a closed shop agree- 
ment with a rival union; or (3) is in a dispute with the picketing union over wages, hours, 
or working conditions. 

5 Exchange Bakery & Restaurant, Inc. v. Rifkin, 245 N.Y. 260, 157 N.E. 130 (1927), mo- 
tion for reargument denied, 245 N.Y. 651, 157 N.E. 895 (1927). 

6 Manhattan Steam Bakery, Inc. v. Schindler, 250 App. Div. 467, 294 N.Y. Supp. 783 
(1937); Blumenthal v. Weikman, 154 Misc. 684, 277 N.Y. Supp. 895 (S. Ct. 1935), aff’d with- 
out opinion, 244 App. Div. 721, 279 N.Y. Supp. 966 (1935); Blumenthal v. Feintuch, 153 
Misc. 40, 273 N.Y. Supp. 660 (S. Ct. 1934); Engelmeyer v. Simon, 148 Misc. 621, 265 N.Y. 
Supp. 636 (S. Ct. 1933); Spanier Window Cleaning Co., Inc. v. Awerkin, 225 App. Div. 735, 
232 N.Y. Supp. 886 (1928); Public Baking Co., Inc. v. Stern, 127 Misc. 229, 215 N.Y. Supp. 
537 (S. Ct. 1926), aff’d without opinion, 216 App. Div. 831, 215 N.Y. Supp. 908 (1926). But 
see George F. Stuhmer & Co. v. Korman, 241 App. Div. 702, 269 N.Y. Supp. 788 (1934), aff’d 
without opinion, 265 N.Y. 481, 193 N.E. 281 (1934). 

7 Goldfinger v. Feintuch, 276 N.Y. 281, 286, 11 N.E. (2d) g10, 912 (1937). 


* See Spanier Window Cleaning Co., Inc. v. Awerkin, 225 App. Div. 735, 232 N.Y. Supp. 
886 (1928); Feinberg, Analysis of the New York Law of Secondary Boycott, 6 Brooklyn L. 
Rev. 209, 212-216 (1936). But see Allied Window & House Cleaning Co. v. Palmerie, 229 App. 
Div. 854, 243 N.Y. Supp. 848 (1930). 

* Goldfinger v. Feintuch, 276 N.Y. 281, 286, 11 N.E. (2d) 910, 913 (1937). See 5 Univ. 
Chi. L. Rev. 518, 520 (1938); Peterson, The Right to Picket in Light of Anti-Injunction 
Statutes and the New Emphasis on the Guarantee of Freedom of Speech, 28 Calif. L. Rev. 354, 
363 (1940); Hellerstein, Secondary Boycotts in Labor Disputes, 47 Yale L. J. 341, 351 (1938); 
15 N.Y.U. L. Q. Rev. 282, 284 (1938); 23 Corn. L. Q. 473, 474 (1938); 12 St. John’s L. Rev. 
358, 359 (1938). 

© 954 U.S. 443, 482 (1921). 

™ The term “‘neutral’”’ designates the third party whose place of business is picketed 
whether he be an employer or not. This term is used even though he may be in “‘unity of inter- 
est” with the non-union employer. 
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where employees of the neutral had refused to work on machines from the plant in 
question, because of the labor policy of the non-union employer toward his own work- 
men. The phrase, “unity of interest,” was used by Brandeis to denote the common 
economic interest among both sets of workmen, all members of the same union, in or- 
ganizing the Duplex plant. Prior to the Duplex case the New York courts had applied 
the term “common interest” to such relationships between the employees of the cus- 
tomer and the employees of the non-union employer. The earliest use of the phrase 
“common interest,”’ however, occurred in Nat’l Protective Ass’n v. Cumming™ to desig- 
nate the mutual interest among members of the same union. There each member of 
the defendant steam-fitters’ union was found to have a personal interest in his own safe- 
ty and welfare while employed in pursuing his trade. Thus the members of the union, 
which set a high standard of skill for admission, had such “common interest” that the 
union could strike to force employers to hire only its own members. This doctrine was 
again applied to the relationship existing in Bossert v. Dhuy.*3 That case held that 
members of the carpenters’ union working on building projects had a “common inter- 
est” with other members of the same union who were employed in wood-trim mills. 
As a consequence, they might refuse to work upon the products of a non-union mill 
which their union was attempting to organize. The courts limited this form of union 
behavior to the attainment of the legitimate ends of labor activity—improved wages, 
hours, and working conditions, as well as unionization." But forcing a specific employ- 
er out of business, apart from any of these objectives, is not legitimate union activity.'s 
A further limitation upon the doctrine was indicated in Auburn Draying Co. v. War- 
dell.*® The court held that all the members of different craft unions composing the Cen- 
tral Labor Union, the trade council of the city of Auburn, did not have the “common 
interest” justifying a consumers’ boycott against patrons of the plaintiff, non-union 
trucking company. To what extent members of unions in different crafts can have 


such “common interest” is not certain; but the Court of Appeals did indicate that the 
‘“nterest”’ in this situation was too attenuated. Subsequent lower court cases, however, 


have held that the “common interest” principle is not confined to the situation of the 
Bossert case.*7 


#2 170 N.Y. 315, 63 N.E. 369 (1902). 


13 221 N.Y. 342, 117 N.E. 582 (1917); see Wohl v. Local 802, 14 N.Y.S. (2d) 198 (S. Ct. 
1939), aff’d without opinion, 259 App. Div. 868, 19 N.Y.S. (2d) 811 (1940); Cohn & Roth 
Electric Co. v. Local No. 1, 92 Conn. 161, ror Atl. 659 (1917); George J. Grant Construction 
Co. v. St. Paul Bldg. Trades Council, 136 Minn. 167, 161 N.W. 520 (1917); Burnham v. Dowd, 
217 Mass. 351, 104 N.E. 841 (1914); Gill Engraving Co. v. Doerr, 214 Fed. 111 (D.C. N.Y. 
1914); Pierce v. Local No. 8760, 156 Cal. 70, 103 Pac. 324 (1909); State v. Van Pelt, 136 
N.C. 633, 49 S.E. 177 (1904). 

4 Frankfurter and Greene, The Labor Injunction 24-27, 29, 30 (1930). 


*s George F. Stuhmer & Co. v. Korman, 214 App. Div. 702, 269 N.Y. Supp. 788 (1934), 
aff’d without opinion, 265 N.Y. 481, 193 N.E. 281 (1934); Grandview Dairy, Inc. v. O’Leary, 
158 Misc. 791, 285 N.Y. Supp. 841 (S. Ct. 1936). 

6 227 N.Y. 1, 124 N.E. 97 (1919); see Feinberg, op. cit. supra note 8, at 211. 

*7 Reardon v. Caton, 189 App. Div. 501, 178 N.Y. Supp. 713 (1919); Weitzberg v. Du- 
binsky, 173 Misc. 350, 18 N.Y.S. (2d) 97 (S. Ct. 1940), aff’d without opinion, 21 N.Y.S. (2d) 
512 (App. Div. 1940); see Aeolian Co. v. Fischer, 27 F.(2d) 560 (D.C. N.Y. 1928), 29 F.(2d) 
679, 681 (C.C.A. 2d 1928), 35 F. (2d) 34 (D.C. N.Y. 1929), rev’d 40 F.(2d) 189 (C.C.A. 
2d 1930). On the effect of recent legislation, see Feinberg, op. cit. supra note 8, at 221. 
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In the Goldfinger case the court recognized that the “unity of interest” between the 
non-union employer and the neutral who hired no employees was different from the 
“common interest” that may exist between the employees of the non-union employer 
and the employees of the neutral. The “unity of interest” designates relationship on 
the enterpriser level, whereas the “common interest’’ refers to a relationship on the em- 
ployee level. Judge Finch, however, describes the two “interests” as “analogous.”* 
The interrelation between them is indicated by his statement that if the retailer “had 
employed any help, legally they could strike or refuse to work for him so long as he 
sold” the product of non-union labor. This remark was presumably based on the sup- 
position of a common union affiliation for wholesale and retail meat workers. He fur- 
ther suggested that these workers would then have the right to publicize the reasons for 
their dispute; and similarly in the Goldfinger situation, the pickets could “in a proper 
manner and in a peaceful way, ask the public to refrain from purchasing products 
made by non-union labor and state where the same are sold.’’*® To perfect the analogy 
by illustration, if the retailer had employees who might strike under the rule of Bossert 
v. Dhuy, the employees of the non-union employer would have the right to picket the 
retailer, and this right would not be extinguished by the fact that the retailer had no 
employees. 

The generally accepted interpretation of the Goldfinger case, that the union is per- 
mitted to picket a non-union product or service at the place of business of any neutral 
who receives economic benefit because of the labor policy of the non-union employer, 
seems to have been restricted by subsequent decisions. These have held that there 
must be a labor dispute within the definition of Section 876(a) of the Civil Practice 
Act.?° In the case of Feldman v. Weiner,* the court held that the plaintiff’s packing 
plant could not be picketed by a union in its attempt to organize the employees of a 
company which purchased waste products from the plaintiff. This case fits the inter- 


pretation of the Goldfinger case suggested above because the waste-product price re- 
ceived by the plaintiff probably would not be affected by the labor policy of the pur- 


8 Goldfinger v. Feintuch, 276 N.Y. 281, 286, 11 N.E. (2d) 910, 913 (1937). 
9 Tbid., at 287 and 288. 


2° N_Y. Civ. Prac. Ann. (Gilbert-Bliss, Supp. 1940) § 876-a. Subsection 10(c) of this statute 
reads as follows: ‘““The term ‘labor dispute’ includes any controversy concerning terms or con- 
dition of employment, or concerning the association or representation of persons in negoti- 
ating, fixing, maintaining, changing or seeking to arrange terms or conditions of employ- 
ment, or concerning employment relations, or any other controversy arising out of the respec- 
tive interests of employer and employee, regardless of whether or not the disputants stand in 
the relation of employer and employee.” Cases interpreting this section follow: Stolper v. 
Straughn, 3 C.C.H. Lab. Law Serv. { 60,105 (1940) (defendant must be a labor union); Weil 
& Co., Inc. v. Doe, 168 Misc. 211, 5 N.Y.S. (2d) 559 (S. Ct. 1938) (plaintiff may not be one 
who is a final consumer after a single transaction); Thompson v. Boekhout, 273 N.Y. 390, 7 
N.E. (2d) 674 (1937) (plaintiff may not be proprietor of a “family” establishment). Compare 
with the above New York statute the Clayton Anti-Trust Act, § 20, 38 Stat. 738 (1914), 29 
U.S.C.A. § 52 (1927) and the Norris-LaGuardia Act, § 13(c), 47 Stat. 73 (1932), 29 U.S.C.A. 
§ 113(c) (Supp. 1940). See Local No. 753 v. Lake Valley Farm Products, Inc., 61 S. Ct. 122 
(1940). The New York statute is like the Norris-LaGuardia Act, Strauss v. Steiner, 173 Misc. 
521, 18 N.Y.S. (ad) 395 (S. Ct. 1940). 


173 Misc. 461, 17 N.Y.S. (2d) 730 (S. Ct. 1940); cf. Back v. Kaufman, 3 C.C.H. Lab. 
Law Serv. ¥ 18,692 (1940). See 8 Univ. Chi. L. Rev. 353 (1941). 
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chaser of the waste products. The plaintiff would, therefore, seem to acquire no eco- 
nomic advantage from the purchaser’s non-union conditions. In Canepa v. “John 
Doe” and People v. Bellows,?3 on the other hand, the court held that the stores which 
had purchased neon signs manufactured by non-union plants were not in “unity of in- 
terest” with the manufacturers of the signs and could not be picketed. These cases do 
not fit the economic-benefit interpretation of “unity of interest” because buyers of non- 
union neon signs would benefit by the lower overhead expense in their competition 
with enterprisers installing union-made signs. That this doctrine of “unity of interest” 
can apply only to the neutral who is himself an enterpriser seeking profit from the re- 
sale of the non-union product seems to be a limitation based upon requirements of ex- 
pediency. Unless the “unity of interest” doctrine is so limited, the numerous individ- 
ual consumers of a non-union product or service would be subject to picketing. Per- 
haps these neon sign cases are explainable as consistent with the dictum in the Gold- 
finger case that picketing the retailer to induce a general boycott of him, rather than 
merely of the non-union product, is illegal.44 Picketing the purchaser of a neon sign 
can be nothing but an attempt to cause his customers to refrain from patronizing him 
generally since there is no non-union product for sale.** But in some of the cases where 
the neutral was using a non-union window cleaning service, the picketing was not en- 
joined.** If such cases are consistent with the neon sign cases, a possible explanation is 
that in the window-washing cases the picketing must have been directed at a discon- 
tinuance of the non-union service and not at the boycotting of the general business of 
the neutral. The instant case fits in with these window-cleaning cases, rather than the 
sign cases. The court in the principal case, however, sought to distinguish the sign 
cases on the somewhat tenuous difference between an outright purchase and a leasing 
arrangement.?? 

The restricted use of the term “common interest” in the earlier New York cases to 
describe the mutual economic interest among groups of closely related workers affords 
precedent by analogy for some of the cases purporting to adopt the meaning of “unity 

22 277 N.Y. 52, 12 N.E. (2d) 790 (1938); Silverglate v. Kirkman, 171 Misc. 1051, 12 N.Y.S. 
(2d) sos (S. Ct. 1939); Weil & Co., Inc. v. Doe, 168 Misc. 211, 5 N.Y.S. (2d) 559 (S. Ct. 1938); 
People ex rel. Briesblatt v. Borden, 22 N.Y.S. (2d) 690 (S. Ct. 1940). 

23 281 N.Y. 67, 22 N.E. (2d) 238 (1939). This case extended the test of ‘‘unity of interest” 
to criminal prosecutions under Section 722 of the Penal Code, note 1 supra. The court held 
that “‘picketing, which has been declared unlawful by this court, does constitute disorderly 
conduct” (at 77). The court cited with approval People v. Jenkins, 138 Misc. 498, 246 N.Y. 
Supp. 444 (S.Ct. 1930), aff’d without opinion, 255 N.Y. 637, 175 N.E. 348 (1931), which indi- 
cated that evidence sufficient to cause an injunction to issue is also sufficient to indicate that 
a public disorder might be occasioned. This rule has been criticized in 30 J. of Criminal L. & 
Criminology 953 (1940). 

24 See text accompanying note 7 supra; Smith, Coercion of Third Parties in Labor Dis- 
putes—The Secondary Boycott, 1 La. L. Rev. 277, 287 n. 22 (1939). 

25 Speculations on just what action the picketing attempts to achieve will lead to the con- 
clusion that probably the union desires to be paid the difference between the price of the non- 
union sign and that of a similar union-made product. It would be impractical to attempt to 
force the neutral to remove the non-union sign. 

26 Spanier Window Cleaning Co., Inc. v. Awerkin, 225 App. Div. 735, 232 N.Y. Supp. 886 
(1928); see Feinberg, op. cit. supra note 8. 

27 People v. Muller, 174 Misc. 872, 874, 21 N.Y.S. (2d) 1003, 100s (S: Ct. 1940). 
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of interest” as used in the Goldfinger decision. Thus in the Feldman case, the neutral 
plaintiff was picketed by members of the teamsters’ union although he hired union 
butchers and did not hire non-union teamsters or any non-union workmen remotely 
connected with teamsters, his “vice” being merely to sell scrap to one who did. Hence, 
by analogy to the Auburn case, his workmen would not have sufficient interest in the 
teamsters’ welfare to support them by striking. Similarly in the cases involving the sale 
of neon signs, it is doubtful that there would be a sufficient “common interest” between 
union electrical workers employed for a short time only to install the individual unit 
and the retail salespersons employed permanently by the stores picketed to justify a 
strike by the latter to help the former. The instant case, like the window-washing 
cases, might be differentiated from the cases just discussed upon the ground that a con- 
tinuing relation involving the non-union service men results from the contract of main- 
tenance. 

One problem under the Goldfinger case which has not been treated by the New York 
cases is the implications of the recent United States Supreme Court decisions** which 
have protected peaceful picketing in a labor dispute under a constitutional guaranty. 
Although Mr. Justice Murphy used general language in Thornhill v. Alabama,?° 
which might suggest that picketing in a situation like the instant case is an exercise of 
freedom of speech, other language of his opinion and approving citations* to opinions 
of Mr. Justice Brandeis indicate that the “limits of permissible contest upon the indus- 
trial combatants” are set by the state.** In New York the test of “unity of interest” 
between the non-union employer and the picketed neutral as stated in the Goldfinger 
case and as subsequently developed seems to be the limiting factor set by state law. 


Procedure—Federal Rules of Civil Procedure—Blood Test to Prove Paternity— 
Substance or Procedure—{Federal].—The plaintiff brought an action for separate 
maintenance against her husband, alleging him to be the father of her unborn child. 
The husband counterclaimed for divorce denying paternity and charging the plaintiff 
with adultery. Pending this suit, the child was born. The district court, on the defend- 
ant’s motion, ordered that the plaintiff and the child be subjected to a blood-grouping 
test, applying Rule 35(a) of the Federal Rules of Civil Procedure, which provides that 
“In an action in which the mental or physical condition of a party is in controversy, 
the court in which the action is pending may order him to submit to a physical or men- 
tal examination ” The plaintiff contended that a blood-grouping test would in- 
vade her substantive rights," and hence could not be authorized under the Federal 


28 Thornhill v. Alabama, 310 U.S. 88 (1940); Carlson v. California, 310 U.S. 106 (1940), 
petition for rehearing denied, 310 U.S. 657 (1940); Hague v. C.1.0., 307 U.S. 496 (1939), 
petition for rehearing denied 307 U.S. 661 (1939); Schneider v. California, 308 U.S. 147 (1939); 
Senn v. Tile Layers Protective Union, 301 U.S. 468 (1937). 

29 310 U.S. 88 (1940). 

3° See quotation with approval, ibid., at 103, from the majority opinion in Senn v. Tile 
Layers Protective Union, 301 U.S. 468 (1937), and citation, ibid., at 104, to the dissent in 
Duplex Printing Press Co. v. Deering, 254 U.S. 443 (1920). 

3* Thornhill v. Alabama, 310 U.S. 88, 103, 104 (1940); see Barnard and Graham, Labor and 
the Secondary Boycott, 15 Wash. L. Rev. 138, 163 (1940). 

* The substantive right argued was apparently the right to be “let alone.” 
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Rules of Civil Procedure. On appeal, held, a federal court, under Rule 35(a), may order 
a blood-grouping test in a disputed paternity case. Order affirmed. Beach v. Beach. 

The federal courts were formerly committed to the minority view that a court could 
not compel a litigant to submit to a physical examination in the absence of express 
statutory authorization. But it has been held that the power to order a physical ex- 
amination in a tort action under Rule 35(a) does not exceed the limitation of the en- 
abling act that substantive rights may not be affected by the Federal Rules of Civil 
Procedure.‘ The question whether blood-grouping tests may be ordered under this rule, 
however, has not arisen previous to the instant case. 

The court assumed that the characteristics of an individual’s blood are a condition 
of his physical being, and hence that a blood-grouping test is a physical examination 
within the meaning of Rule 35(a). That the rule was intended to be restricted to per- 
sonal injury actions and insanity proceedings might be argued since the courts have 
tended to associate physical and mental examination with these types of litigation. 
Yet under a New York statute authorizing physical examinations in personal injury 
actions—a more restricted provision than Federal Rule 35(a)—a court was held to 
have the power to order a blood test.s 

The meaning of the term “controversy” within Federal Rule 35(a) was litigated re- 
cently in Wadlow v. Humberd.’ This case was a libel action in which the district court 
interpreted’ the rule as restricted to situations in which the mental or physical condi- 
tion of a litigant is directly or immediately in controversy. Under such a limited con- 
struction it could be argued that the rule does not apply to the principal case, since 
the blood-grouping of the plaintiff was an evidential rather than an ultimate fact in the 
defendant’s counterclaim for divorce. But there is nothing in the rules to warrant such 


2 114 F.(2d) 479 (App. D.C. 1940). 


3 Union Pacific R. Co. v. Botsford, 141 U.S. 250 (1891); Camden & Suburban R. Co. v. 
Stetson, 177 U.S. 172 (1900); see Beuschel v. Manowitz, 241 App. Div. 888, 272 N.Y. Supp. 
165 (1934); Thomson v. Elliot, 152 Misc. 188, 273 N.Y. Supp. 898 (Children’s Ct. 1934). The 
Beuschel case, holding that the court could not compel physical examination, occasioned 
severe criticism; cf. 20 Corn. L. Q. 232 (1935). The legislature shortly thereafter passed a 
statute providing specifically for blood-grouping tests. N.Y. Civ. Prac. Ann. (Gilbert-Bliss, 
Supp. 1940) § 306a. A majority of the courts have always held that it lies within the “inherent 
powers” of a court to compel a litigant to submit to a physical examination. State v. Damm, 
62 S.D. 123, 252 N.W. 7 (1933), aff’d on rehearing, 64 S.D. 309, 266 N.W. 667 (1936); see 
51 A.L.R. 183 (1927) for a collection of cases; cf. 8 Wigmore, Evidence § 2220 (3d ed. 1940). 


4Sibbach v. Wilson & Co., 108 F.(2d) 415 (C.C.A. 7th 1939) (personal injury action), 
affirmed by the Supreme Court on Jan. 13, 1941. See note 12 infra. 


5 Hayt v. Brewster, Gordon & Co., 199 App. Div. 68, 191 N.Y. Supp. 176 (1921). This case 
did not involve a blood-grouping test to determine paternity, but a blood test for another 
purpose which is not indicated in the opinion. 

6 27 F. Supp. 210 (Mo. 1939). 

7 After admitting that there was no precedent, the court said: “. . . . we are compelled to 


rely upon our own interpretation and construction of the Rule, which I think is always a very 
satisfactory situation.”’ Ibid., at 212. 


§ Implicit in the language of the court is the distinction between ultimate facts and evi- 
dential facts. 
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a restricted construction ;? it is not consistent with the historical development of the 
rule;?° and the court in the present case expressly rejected this restricted construction 
in a footnote to the opinion." 

Assuming that Rule 35(a) was intended to permit courts to order blood-grouping 
tests, the test could be successfully resisted if substantive rights of the parties were 
affected thereby.*? The enabling act of 1934 empowering the Supreme Court to pass 
rules of “practice and procedure” expressly forbade abridgement of substantive rights." 
The advisory committee and the Supreme Court, in including a provision for physical 
examination in Rule 35(a), were probably cognizant of the express limitation of the 
rule-making power contained in the enabling act. Congress, by giving its tacit ap- 
proval to the rules, apparently believed that the rules did not go beyond what had 
been authorized in the enabling act.*4 

Procedural rules are designed to facilitate the production in court of relevant opera- 
tive facts; substantive rules determine the legal effect of the established facts." The 
analytical distinction between substance and procedure, however, is frequently tenu- 
ous.'® In the borderline cases, no clear demarcation can be drawn without qualification 
as to the purpose for which the distinction is made.'? It may reasonably be assumed 
that the purpose of the enabling act for the new Federal Rules was to confer upon the 
Supreme Court broad powers to increase the effectiveness of the federal courts."* Con- 
sistent with this view, it can be said that Rule 35(a) gives the court the power to 
order a blood-grouping test to determine more effectively that a person is not the par- 
ent. Blood-grouping tests for this negative purpose have scientific validity;?9 state 

9 See Rules 1, 8(f), 61, of the Federal Rules of Civil Procedure; 17 Hughes, Federal Practice 
§ 18529 (1940) (“‘. . . . the courts have uniformly construed and applied the rules in the spirit 
of the greatest liberality ””); cf. Chemo-Mechanical Water Improvement Co. v. Mil- 
waukee, 29 F. Supp. 45 (Wis. 1939). 

0 See Notes of the United States Supreme Court Advisory Committee on Rules for Civil 
Procedure, Rule 35 (1938). 


1 The court deemed the decision in Wadlow v. Humberd, 27 F. Supp. 210 (Mo. 1939), 
“erroneous.” 

12 Section 1 of the enabling act expressly provided that: ‘‘Said rules shall neither abridge, 
enlarge, nor modify the substantive rights of any litigant.” 48 Stat. 1064 (1934), 28 U.S.C.A. 
§§ 723b, 723¢ (1940). 

3 Note 12 supra. 4 1 Moore and Friedman, Federal Practice § 1.02, n. 3 (1938). 

8 See Stumberg, Conflict of Laws 128 (1937). 


6 Clark, Code Pleading 31 (1928); see Sunderland, Character and Extent of the Rule- 
Making Power Granted U.S. Supreme Court and Methods of Effective Exercise, 21 A.B.A.J. 
404, 405 (1935) (‘The chief difficulty in drawing this distinction is that the terms involved 
have acquired no settled meaning . . . . [because] they have been used in different senses in 
solving different types of problems”’). 

7 Sunderland, op. cit. supra note 16, at 405; Cook, “‘Substance” and “Procedure” in the 
Conflict of Laws, 42 Yale L. J. 333, 355-56 (1933). 

*8 Sunderland, op. cit. supra note 16, at 406. 


19 See The Evidential Value of Blood Tests, 1 Univ. Chi. L. Rev. 798 (1934). For a com- 
pilation of literature on blood-grouping tests see 1 Wigmore, Evidence § 165a n. 1 (3d ed. 1940). 
For a discussion by a court, see In re Swahn’s Will, 158 Misc. 17, 285 N.Y. Supp. 234) (Surr. 
Ct. 1936). Discussions of the Landsteiner test are to be found in 1 Wigmore, Evidence § 165b 
(3d ed. 1940), and 20 Corn. L. Q. 232 (1935). 
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courts already have used such tests in paternity cases.** As a fact-finding device, they 
may be said to be superior to circumstantial evidence and the subjective opinion of a 
jury which is called upon to detect the absence or presence of any physical resemblance 
between an adult and a child. Paternity is difficult to disprove; it may be lightly 
charged. The mechanisms for sifting such charges hitherto available have been not 
only cumbersome, but inadequate in that they were inaccurate. Blood-grouping tests 
are relatively painless and safe.* Insofar as their forensic utility has been demonstra- 
ted, they make possible the introduction of scientific accuracy and certainty in resolv- 
ing disputed paternity cases. 


Procedure—Corporations—Statute of Limitations in Stockholder’s Derivative Suit 
—{New York].—A minority stockholder of Radio Corporation of America brought 
suit against its directors, the General Electric Company and its directors, and the West- 
inghouse Electric and Manufacturing Company and its directors, alleging that the 
latter corporations had been majority stockholders of RCA, and, through their control 
of its directorate, had managed RCA for their benefit contrary to the best interests of 
RCA. The wrongs alleged included the purchase of goods by RCA from the defendant 
corporations at excessive prices, the payment of a large sum by RCA to the defendant 
corporations for exclusive manufacturing rights at a time when the defendants knew 
the government was preparing to void these licenses under the Sherman Act, and the 
improper declaration of dividends by RCA. It was also alleged that these acts had been 
fraudulently concealed from the minority stockholders of RCA, and that suits by those 
stockholders who had discovered the wrongs had been collusively compromised and 
settled.* All the alleged wrongs admittedly had occurred more than six years before 
this action was brought, and the defendants pleaded the statute of limitations as a bar. 
The plaintiff contended in the alternative (1) that the complaint was essentially a 
claim for relief on the ground of fraud, and that the statute of limitations accordingly 


2° See, for example, Arais v. Kalensnikoff, 67 P. (2d) 1059, 1061 (Cal. App. 1937), aff’d 10 
Cal. (2d) 428, 74 P. (2d) 1043 (1937). But see Bednarik v. Bednarik, 16 A. (2d) 80, 84 (N.J. 
Ch. 1940). In a suit for divorce on the ground of adultery the court refused a husband’s 
petition for an order to compel his wife to submit to a blood-grouping test to determine the 
paternity of a child. The opinion rested upon the ‘‘constitutional”’ right to personal security 
and upon a statute (N.J. Comp. Stat. (1937) sub. tit. 11, c. 97, § 2:97-9) expressly exempting 
a husband and wife in a divorce action from being compelled to give “‘evidence’’ for the other, 
except to prove the fact of marriage. A recent New Jersey statute (N.J. Comp. Stat. (Supp. 
1939), sub. tit. 11, c. ror, § 2: 101-2) expressly empowers courts to order blood-grouping tests 
in disputed paternity cases, but the court denied that the more recent statute impliedly re- 
pealed the older one. This decision is open to question. 

t Cf. Hayt v. Brewster, Gordon & Co., 199 App. Div. 68, 191 N.Y. Supp. 176 (1921). As 
to the privilege against self-incrimination, ‘‘. . . . it is not merely any and every compulsion 
that is the kernel of the privilege, in history and in the constitutional definitions, but testi- 
monial compulsion.” 8 Wigmore, Evidence § 2263 (1940). Wigmore thus draws a distinction 
between real evidence, which is not within the scope of the privilege, and into which category 
blood-grouping tests fall, and testimonial evidence. See Britt, Blood-Grouping Tests and the 
Law: The Problem of the “Cultural Lag,” 21 Minn. L. Rev. 671 (1937). 

* Bill of Complaint, paragraph 95, p. 40. The defendants denied that the settlements were 
not made in the best interests of RCA. Reply Memorandum of Individual Defendants, pp. 
22-25. 
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did not begin to run until the discovery of the wrongs; or (2) that since an accounting 
was necessary, the legal remedies were not adequate, and the action was therefore an 
equitable one to which the ten-year limitation period appropriate to equitable actions 
should apply. Upon motion to dismiss the complaint, held, (1) that since the gravamen 
of the complaint was the breach of the fiduciary duty, the action was not one for fraud 
within the meaning of the statute of limitations; and (2) that the six-year period then 
governing actions at law to recover damages for injury to property, rather than the 
ten-year equity period, was applicable where the wrongdoing fiduciaries were not al- 
leged to have made personal profits. Complaint dismissed. Druckerman v. Harbord. 

The relevant provisions of the New York statute of limitations are the following: 


3. An action to recover damages for an injury to property,’ or a personal injury 

5. An action to procure a judgment on the ground of fraud. The cause of action in such a 
case is not deemed to have accrued until the discovery by the plaintiff, or the person under 
whom he claims, of the facts constituting the fraud. 

An action, the limitation of which is not specifically prescribed in this article, must 
be commenced within ten years after the cause of action accrues. 

At first impression it would appear that the present case should be disposed of under 
the limitation for fraud actions, since, as the court states, “breach of duty by directors 
has been characterized, and properly so, as conduct in fraud of the corporation and its 
stockholders.”4 Furthermore, the rationale for having the period of limitations in 
fraud actions run from the time of discovery—viz., the difficulty of uncovering the 
harm—applies in the instant case, where it would be to the interest of the directors and 
controlling stockholders to conceal the facts if they committed the alleged wrongs. 
But it is well settled in New York that a complaint will not, for purposes of the statute 
of limitations, be viewed as based upon fraud where the facts alleged state a complete 
cause of action apart from the allegations of fraud. And since the facts alleged in the 
present action to constitute the fraud also stated a complete case of action for breach 
of fiduciary duty,® the action was not viewed as one “to procure a judgment on the 
ground of fraud” within the meaning of the section in question. 

It is not clear, under the New York precedents,’ whether this action is governed by 
Section 48.3, the six-year period (since changed to three years) applicable to legal ac- 
tions to recover for injuries to property, or by Section 53, the ten-year period applica- 

, Opinion of Sheintag, J., Supreme Court: New York County, Special Term Part, October 
28, 1940. 

3 By amendment in 1936 (N.Y.L. 1936, c. 558) the period of limitation for actions to recover 
damages for an injury to property was reduced to three years. This is the relevant portion of 
the section, Mencher v. Richards, 283 N.Y. 176, 27 N.E. (2d) 982 (1940), but the change did 
not affect causes of action then in existence. 

. 4 Opinion of Sheintag, J., Supreme Court: New York County, Special Term Part, October 
28, 1940. 

5 Hearn 4sth St. Corp. v. Jano, 283 N.Y. 139, 27 N.E. (2d) 803 (1940). 

*See Blaustein v. Pan American Petroleum & Transport Co., 174 Misc. 601, 21 N.Y.S. 
(2d) 651 (S. Ct. 1940), noted in 8 Univ. Chi. L. Rev. 329 (1941), also involving management 
of a subsidiary corporation for the benefit of the holding companies, where extensive relief was 
given although there was no concealment or “fraud.” 

7 See discussion in 123 A.L.R. 346, 354 (1939). 
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ble to actions in equity.* The rule is that the six-year period will be applied in equity 
where the legal remedy would have been fully adequate? had the suit been brought at 
law;?* but the test of adequacy as developed under the New York decisions is unclear 
and difficult to apply. In Potter v. Walker," regarded as controlling by the court in the 
instant case, it was held that the ten-year period of limitation governed actions to re- 
cover profits which a corporate director had wrongfully received and for which he was 
liable to account, but that the six-year period applied to actions founded upon the neg- 
ligence of the director.** From subsequent cases it cannot be clearly determined wheth- 
er the need for an accounting or the existence of wrongful profits's or a combination of 
both makes the legal remedy inadequate for purposes of the statute of limitations. 
Even with the availability of pre-trial examination and discovery,'4 and regardless of 
whether or not a profit was made, an accounting is a more adequate remedy where the 
facts giving rise to the litigation are complicated.'s 

Nevertheless, a test based on the adequacy of the legal remedy seems to have little 
relation to the rationale of the statute of limitations. It may be urged that the New 
York cases based on the adequacy test make sense in that the longer period is necessary 
to protect the injured party where the facts are complicated"® and the harm accordingly 
more difficult to discover. Similarly, since fiduciaries are more apt to attempt to con- 
ceal their intentional wrongs than their unintentional negligence, deliberate wrong- 


§ Previous to the adoption of the Code of Civil Procedure in 1848, equitable actions were 
governed by the doctrine of laches, but upon adoption of the code, the ten-year residual period 
was held to replace this doctrine and to govern all equitable actions. Gilmore v. Ham, 142 
N.Y. 1, 36 N.E. 826 (1894). 

® Hanover Fire Ins. Co. v. Morse Dry Dock & Repair Co., 270 N.Y. 86, 200 N.E. 589 
(1936); Keys v. Leopold, 241 N.Y. 189, 149 N.E. 828 (1925). 

¢ Although a stockholder’s derivative suit is cognizable exclusively in equity (see The 
Statute of Limitations as Applied to Stockholder’s Derivative Suit, 47 Yale L. J. 1004 
(1938), noting Potter v. Walker, 276 N.Y. 15, 11 N.E. (2d) 335 (1937)), the New York courts 
follow the majority view (Stevens, Corporations § 152 (1936)) in viewing the stockholder as 
standing in the place of the corporation. Thus where the legal remedies would have been ade- 
quate had the corporation itself brought suit, the period which would have governed that 
action at law will govern the suit by the stockholder. Chance v. Guaranty Trust Co., 282 N.Y. 
656, 26 N.E. (2d) 802 (1940). 

1 276 N.Y. 15, 11 N.E. (2d) 335 (1937). 

™ Mencher v. Richards, 283 N.Y. 176, 182, 27 N.E. (2d) 982, 983 (1940). 


3 In Cwerdinski v. Bent, 256 App. Div. 612, 11 N.Y.S. (2d) 208 (1939), afi’d without opin- 
ion 281 N.Y. 782, 24 N.E. (2d) 475 (1939), the six-year period was applied where an account- 
ing was not necessary. See also Davis v. Cohn, 256 App. Div. 905, 9 N.Y.S. (2d) 881 (1939); 
Dunlop v. Dunlop, 172 Misc. 66, 14 N.Y.S. (ad) 452 (S. Ct. 1939), rev’d 259 App. Div. 233, 
18 N.Y.S. (2d) 852 (1940). 

*4.N.Y. Civ. Prac. Ann. (Gilbert-Bliss, 1940) Rules of Civil Practice, Rule 140. 


*sIt is arguable, however, that different periods of limitation ought not to be applied to 
the same types of wrongs depending upon whether the fact situation in the particular case is 
simple or complex. The Statute of Limitations in Stockholder’s Derivative Suits Against Direc- 
tors, 39 Col. L. Rev. 842, 850 (1939). 


*6 In the instant case, while the defendant directors were not alleged to have made personal 


profits, the defendant corporations were alleged to have profited at the expense of RCA, and 
an accounting to determine the amount of those profits was asked. 
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doing is apt to be the more difficult of the two to discover, and so should also be gov- 
erned by the longer period of limitations.'?7 But the use of the ten, rather than the pres- 
ent three-year period in these cases may subject the fiduciaries to unnecessarily stale 
suits in some instances, and at the same time does not afford complete protection to the 
shareholder. It is submitted that the problem presented by “conduct in fraud of the 
corporation and its stockholders” is more squarely met by the adoption of a rule similar 
to that applicable in the case of actual fraud; a short period of limitation, which, how- 
ever, would not begin to run until the discovery of the wrongs.” 

Were such a rule adopted, the court would be faced with the problem of determining 
when such discovery should be deemed to have been made. As to an individual stock- 
holder, actual notice would clearly be sufficient to begin the running of the statute. 
Without more, the notice of one stockholder should not be imputed to all; but if suit 
were filed, and a wide publicity resulted, the stockholders as a class might be deemed 
barred. At some point, constructive notice to the stockholders as a class should be im- 
puted, but an inflexible statutory provision as to when this notice should be imputed 
does not appear desirable. A provision that actual notice to a certain percentage of the 
stockholders should result in barring the rights of the class seems unduly arbitrary; 
a provision requiring the ascertainment of when, in the particular case, a reasonably 
vigilant stockholder would have discovered the wrongs in question, while perhaps more 
difficult to apply, seems more just. 


Public Utilities—Commission Jurisdiction of Cooperatives—{Utah].—The plaintiff, 
a cooperative electric utility, applied to the Utah Public Service Commission for ex- 
emption from the commission’s jurisdiction, or for a certificate of public convenience 
and necessity authorizing it to erect electric generating plants and distribution lines. 
The commission denied the application for exemption and granted the certificate. On 
appeal from the commission’s order, held, that the commission had no jurisdiction over 


11In Chance v. Guaranty Trust Co., 282 N.Y. 656, 659, 26 N.E. (2d) 802 (1940) the court, 
in holding the six-year period applicable, noted that the charges against the defendant direc- 
tor were essentially the mere negligent approval of an acquiescence in the wrongful acts. The 
defendant was not charged with wrongful profits or concealment of the wrongs. 


*8 Knowledge on the part of the wrongdoing directors should not be imputed to the corpora- 
tion for this purpose, since the corporation is powerless to act as long as the wrongdoers are 
in control; and there is strong authority that the period of limitation does not begin to run 
while the wrongdoers remain in control of the corporation. See dissenting opinion of Lazansky, 
C. J., in Chance v. Guaranty Trust Co., 256 App. Div. 840, 9 N.Y.S. (2d) 478 (1939). This 
is apparently the Illinois rule. Becker v. Billings, 304 Ill. 190, 136 N.E. 581 (1922). 

It is well settled that the statute of limitations does not run against the beneficiary of an 
express trust until the trustee explicitly repudiates the trust, In re Deitz’ Estate, 134 Misc. 
393, 235 N.Y. Supp. 756 (Surr. Ct. 1929), and although directors are not usually held to be 
express trustees (The Statute of Limitations in Stockholder’s Derivative Suits Against Direc- 
tors, 39 Col. L. Rev. 842, 845, 856 (1939)), it would seem that, as fiduciaries in a controlling 
position, they ought not to be allowed to plead their own wrongful failure to bring suit against 
themselves on behalf of the corporation, or their success in preventing effective action by the 
stockholders through concealment of the wrongs, to immunize themselves from liability. Van 
Schaick v. Aron, 170 Misc. 520, 533, 10 N.Y.S. (2d) 550, 560 (S. Ct. 1938); Southern Pacific 
Co. v. Bogert, 250 U.S. 483 (1919); Ventress v. Wallace, 111 Miss. 357, 71 So. 636 (1916). 
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the cooperative because it was not a “public utility.” Order reversed. Garkane Power 
Co., Inc. v. Public Service Com’n+ 

The statute here in question extended commission jurisdiction to electrical corpora- 
tions performing service “for the public generally” and “for compensation.”* The 
Utah court followed decisions under similar statutes in other states’ and held that the 
defendant cooperative was not engaged in serving the general public within the mean- 
ing of the statute, since it intended to serve only its members.‘ The court was not in- 
fluenced by evidence indicating that the general public had been solicited to join, that 
anyone able to pay for service was admitted to membership and sold electricity, that 
the cooperative had taken over an existing public utility’s plant and lines, and that the 
organization had a general purpose of serving all people in the area of operation.’ Nor 
was the court moved by decisions holding that the question whether a company en- 
gaged in public service must be determined by what it does, not by what it professes to 
do in its charter and by-laws.‘ Additional support for the decision in the principal case 

¥ 98 Utah 466, 100 P. (2d) 571 (1940). 

? Utah Rev. Stat. Ann. (1933) § 76-2-1(28). Similar statutes exist in other states. S.C. 
Code (1932) § 8252; Mich. Comp. Laws (1929) § 11087. Other statutes merely require the 
company to be serving the public. Ore. Code Ann. (1930) § 61-201; R.I. Gen. Laws (1938) c. 
122, § 2; N.J. Rev. Stat. (1937) tit. 48, c. 2, § 13; Colo. Stat. Ann. (Michie, 1935) c. 137, § 2. 

In some states, statutes grant the state public service commission jurisdiction over corpora- 
tions ‘‘making and selling’ electricity. Mass. Ann. Laws (1933) c. 164, § 1; Kan. Gen. Stat. 
Ann. (Corrick, 1935) § 66-104. Such a broad definition would seem to include cooperative 
electric utilities although it might be argued that a cooperative does not “‘sell’’ electricity but 
that members produce electricity for their own use and therefore are not subject to commission 
jurisdiction any more than a manufacturer who has a private electric plant furnishing power 
for his factory. This argument would not seem to apply, however, where the legislature, in 
addition to thus broadly defining commission jurisdiction, has granted exemptions to certain 
kinds of cooperative organizations, the implication being that all other cooperatives are sub- 
ject to regulation. Kan. Gen. Stat. Ann. (Corrick, 1935) § 66-104. 

3 Inland Empire Rural Electrification, Inc. v. Dept. of Public Service of Washington, 199 
Wash. 527, 92 P. (2d) 258 (1939); State Public Utilities Com’n ex rel. Macon County Tel. Co. 
v. Bethany Mutual Tel. Ass’n, 270 Ill. 183, 110 N.E. 334 (1915); Schumacker v. Railroad 
Com’n of Wisconsin, 185 Wis. 303, 201 N.W. 241 (1924); People v. Orange County Farmers’ 
and Merchants’ Ass’n, 56 Cal. App. 205, 204 Pac. 873 (1922); State v. Southern Elkhorn Tel. 
Co., 106 Neb. 342, 183 N.W. 562 (1921). Several states expressly exempt cooperatives from 
commission regulation. Idaho Code Ann. (1932) § 59-104; Tenn. Code Ann. (Michie, 1938) 
§ 5448; Ohio Code Ann. (Throckmorton, 1940) § 614-2a (exempts non-profit utilities); Ill. 
Rev. Stat. (1939) c. 1119, § ro (exempts mutual telephone companies). 

4 The cooperative charter limited sale of electricity to members. Brief for Defendant, at 6, 
Garkane Power Co. v. Public Service Com’n of Utah, 98 Utah 466, 100 P. (2d) 571 (1940). 
The by-laws restricted membership to persons who had been accepted by a majority of the 
directors or members of the cooperative. Ibid., at 7. 

5 Ibid., at 3 and 77. 


6 Davis v. People ex rel. Public Utilities Com’n, 79 Colo. 642, 247 Pac. 801 (1926); Ford 
Hydro-Electric Co. v. Aurora, 206 Wis. 489, 240 N.W. 418 (1932); Parlett Cooperative, Inc. v. 
Tidewater Lines, Inc., 164 Md. 405, 165 Atl. 313 (1933); Inland Empire Rural Electrification, 
Inc. v. Dept. of Public Service of Washington, 199 Wash. 527, 92 P. (2d) 258 (1939); see 
Celina & Mercer County Tel. Co. v. Union-Center Mutual Tel. Ass’n, 102 Ohio St. 487, 495, 
133 N.E. 540, 554 (1921). 
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was derived from the statutory definition of a public utility as a corporation perform- 
ing service “for payment” or “compensation.”? Although the words “payment” or 
“compensation” can be interpreted in several ways, the instant case followed decisions 
holding these terms to be synonymous with “profit,” thus excluding a non-profit co- 
operative from commission jurisdiction.* 

Further support for the decision was found in what was deemed to be the under- 
lying policy of utility regulation—to protect consumers from exploitation by independ- 
ent separate interests. Since a cooperative is not an independent entity engaged in 
business for profit to itself at the expense of a consuming public, it has been said that 
cooperative members do not need protection by a state commission in the matter of 
rates and service.? This argument, however, disregards the fact that even in coopera- 
tive electric utilities sufficient problems center around rate-making to justify commis- 
sion regulation. 

Although conflict of interest is present in a cooperative to an even smaller extent 
than in municipal utilities (where taxpayer demand for profits conflicts with consumer 
demand for low rates), continuous supervision over cooperative rate differentials by a 
specialized commission seems desirable. Such regulation, moreover, is desirable in 
spite of the possibility that any unfair discrimination among cooperative members can 
be prevented if courts follow precedents in the municipal utility cases where suits to 
enjoin discrimination are allowed." Experience with municipal utilities exempt from 
commission jurisdiction indicates the need for guarding against the danger of inade- 
quate and haphazard bookkeeping practices," although the danger of “vest-pocket 
bookkeeping” practices in municipal utilities is greater since they oftentimes desire to 
conceal the profits contributed by the electric plants to general revenues. Further 
arguments for commission regulation can be based on the need for preventing denial of 


7 Utah Rev. Stat. Ann. (1933) § 76-2-1(28). For similar provisions see S.C. Code (1932) 
§ 8252; Mich. Comp. Laws (1929) § 11087; Ill. Rev. Stat. (1939) c. 1119, § 10 (for hire); 
Cal. Gen. Laws (Deering, 1937) Act 6386, § 2. 

8 State v. Southern Elkhorn Tel. Co., 106 Neb. 342, 183 N.W. 562 (1921); Limestone Rural 
Tel. Co. v. Best, 56 Okla. 85, 155 Pac. gor (1916). 

9 The existence of conflict between the producer and consumer seems to be the final test 
for determining whether a company is a public utility within the meaning of the statute, since 
if a cooperative undertakes to serve non-members who have no voice in management of the 
cooperative or interest in its profits, the courts hold it to be a public utility and subject to 
commission regulation. Gilman v. Somerset Farmers’ Co-op. Tel. Co., 129 Me. 243, 151 Atl. 
440 (1930); State ex rel. Helm v. Trego County Co-op. Tel. Co., 112 Kan. 701, 212 Pac. 902 
(1923). A similar position has been taken when a municipal utility sells electricity outside the 
city limits. Lamar v. Wiley, 80 Colo. 18, 248 Pac. 1009 (1926). 

© These are cases where municipal utility rates are not subject to commission regulation: 
Holton Creamery Co. v. Brown, 137 Kan. 418, 20 P. (2d) 503 (1933); State ex rel. Lammons v. 
Commander, 211 Ala. 230, 100 So. 223 (1924); Kiefer v. Idaho Falls, 49 Idaho 458, 289 Pac. 
81 (1930); American Aniline Products v. Lock Haven, 288 Pa. 420, 135 Atl. 726 (1927). 

*t In the case of municipal utilities exempt from commission jurisdiction, bookkeeping prac- 
tices have been so haphazard and inadequate that agitation has arisen for allowing the public 
service commission to compel use of an adequate uniform accounting system and to supervise 
the accounts. Municipal Utilities: Jurisdiction of State Commissions, 33 Col. L. Rev. 338, 352 
(1933). See the Minnesota statute attempting to encourage adequate accounting methods in 
cooperatives. Minn. Stat. (Mason, 1927) § 6114. 
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membership in a cooperative for arbitrary reasons, e.g., racial discrimination, for in- 
suring creation of proper replacement reserves and surplus accounts,” for requiring 
cooperatives to extend service to areas that can most efficiently be served by it, and for 
insuring maintenance of minimum service requirements.'3 Nor does the argument of 
the court in the principal case give proper consideration to another purpose of utility 
regulation—prevention of unrestricted competition between companies, resulting in 
wasteful duplication of services and establishment of two companies in areas able to 
support only one utility." 

Although these considerations might justify a holding contrary to the decision in 
the instant case, several policy considerations support it. First, the cooperative move- 
ment might be hindered if brought within control of state public service commissions 
favorable to existing utility interests.*s Second, commission jurisdiction over coopera- 
tives would create situations where the commission would have to determine which of 
the two types of utilities should be given preference.*® The question of granting such 
a preference would seem to be within the province of the legislature, and perhaps the 
court in the instant case wisely refused the state commission that power. 

State legislation regulating cooperatives has varied both in method of administra- 
tion and scope of regulation. Some states grant regulatory power to the existing public 
service commission,’ others provide for regulation, but do not impose on any commis- 
sion or board the duty of enforcement;** a few states establish separate authorities to 


2 Towa Code (1939) § 8512.30 (requires cooperatives to maintain surplus at 30% of capital 
paid in for stock or memberships, plus unpaid patronage dividends, plus certificates of in- 
debtedness payable upon liquidation, or $1000, whichever is greater). 

*3 Commissions can force public utilities to serve an entire area if it operates in so much of 
it that no other company could afford to enter the remaining part. Georgia Public Service 
Com’n v. Georgia Power Co. 182 Ga. 706, 186 S.E. 839 (1936). Nor can a public utility limit 
service to large profitable areas and refuse to serve small communities. State ex rel. Ozark 
Power & Water Co. v. Public Service Com’n, 287 Mo. 522, 229 S.W. 782 (1921). 

4 Wasteful competition between a private utility and a cooperative may arise in two situa- 
tions: (1) where both companies rush lines into new unexploited areas; (2) where one company 
encroaches on territory being served by another. For excellent examples of the former, see 
Re Harrison Rural Electrification Ass’n, Inc. 24 P.U.R. (N.S.) 7, 22 (W.Va. 1938); Bailey v. 
Carolina Power & Light Co., 212 N.C. 768, 195 S.E. 64 (1938). Commission power to prevent 
wasteful competition and duplication of services by public utilities is well established. Kansas 
Gas & Electric Co. v. Public Service Com’n, 124 Kan. 690, 261 Pac. 592 (1927); Gilmer v. 
Public Utilities Com’n of Utah, 67 Utah 222, 247 Pac. 284 (1926). 

*s A similar problem existed in connection with municipal utilities where a requirement that 
the municipality secure a certificate of public convenience and necessity often closed the door 
to public ownership. Municipal Utilities: Jurisdiction of State Commissions, 33 Col. L. Rev. 
338, 353 (1933). 

*6 See note 14 supra. 


*7 Virginia provides that cooperatives are subject to the jurisdiction of the state public 
service commission to the same extent as a public utility. Va. Code Ann. (Michie and Sublett, 
1936) §§ 4057(18), 4057(24). Other statutes have provisions which have a similar effect. Ind. 
Laws (1935) c. 175, §§ 5, 18; Me. Laws (1931) c. 230. 

*® Some states have special statutes regulating cooperative electric utilities. Ga. Laws 
(1937) No. 503; N.M. Stat. Ann. (Courtright, Supp. 1938) §§ 32-1324—32-1346; Mont. Code 
(Supp. 1939) §§ 6396.1—6396.31; N.D. Laws (1937) c. 115; Pa. Stat. Ann. (Purdon, 1938) tit. 
14, §§ 251-88; Tenn. Code Ann. (Michie, 1938) § 3291(47)—3291(73); Ala. Gen’l Laws (1935) 
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regulate cooperatives.'® This latter method is objectionable, since it fails to provide for 
coordination of activities of the cooperative board with those of the public service com- 
mission. 

While many statutes have detailed provisions covering the corporate form and pow- 
er of cooperatives, only a few statutes adequately guard against a competitive race 
between a cooperative and an existing utility to serve an area.”° A possible solution is 
to require a cooperative to file for public record a statement of its intention to construct 
lines in an area; when thirty days have passed the cooperative may proceed with its 
plans if no existing utility has begun construction. A few statutes establish member- 
ship qualifications for cooperatives.** Some acts seem to give the commission power to 


set the rates to be charged by a cooperative.*3 In other instances, however, the acts 
merely provide that rates “shall be sufficient” to pay operating and maintenance ex- 


No. 45. Other states have general statutes regulating the formation of all cooperatives. They 
provide regulations for sale of stock, charges for services, distribution of surplus after reserves 
have been set up, method of calling meetings and electing directors, and restrictions on voting. 
Annual reports to the state are required. N.Y. Cons. Laws (McKinney, Supp. 1940) c. 77, 
§§ 15-26 (audit required); Mo. Stat. Ann. (1929) §§12748-66 (audit required); Minn. Stat. 
(Mason, 1927) §§ 7834-47; Mich. Comp. Laws (Mason, Supp. 1935) §§ 10135-98—10135-131 
(no report required); Wis. Stat. (1939) §§ 185.01—185.23. 


19 Vt. Acts (1935) No. 157; N.C. Code Ann. (Michie, 1939) §§ 1694(1)—1694(28). 


2° Competition by a cooperative is prevented if it must obtain a certificate of public con- 
venience and necessity before erecting its lines in new territory. Va. Code Ann. (Michie and 
Sublett, 1936) § 4057(18); Ind. Laws (1935) c. 175, § 5. Competition by an existing public 
utility with a cooperative that has begun construction of lines in an area is not prevented where 
public utilities have to obtain a certificate of public interest in order to extend their lines into 
territory already served by a “public utility.” Since a cooperative is not usually classified as 
a public utility, the commission would be powerless to prevent a public utility extending lines 
into the area in which the cooperative has begun construction. Utah Rev. Stat. Ann. (1933) 
§ 76-4-24; Colo. Stat. Ann. (1935) c. 137, § 36; Ill. Rev. Stat. (1939) c. 1119, § 56. Simi- 
lar problems may arise where a cooperative seeks to extend its lines into an area served by 
a private utility. 


2 New Mexico and Alabama have such a provision. It seems to be limited, however, to 
extensions of service by an existing cooperative and not to the formation of new cooperatives. 
Ala. Gen’l Laws (1935) No. 45, § 17; N.M. Stat. Ann. (Courtright, Supp. 1938) § 32-1339 
(cooperative must wait sixty days). 

Such a provision, it should be noted, gives a preference to existing public utilities; however, 
it could be drafted so as to give cooperatives priority. 


* Membership is restricted to persons living in rural areas who do not receive central station 
service. Ga. Laws (1937) No. 503, § 10; Pa. Stat. Ann. (Purdon, 1938) tit. 14, § 263; N.D. Laws 
(1937) c. 115, § 12. This does not prevent the cooperative from establishing further conditions 
for membership. N.D. Laws (1937) c. 115, § 6. It has been indicated, however, that as a 
quasi-public corporation the cooperatives must admit anyone who satisfies their membership 
requirements. Alabama Power Co. v. Cullman County Electric Membership Corp., 234 Ala. 
396, 174 So. 866 (1937). 


23 Va. Code Ann. (Michie and Sublett, 1936) § 4057(18); Ind. Laws (1935) c. 175, § 18. See 
statutes cited in note 17 supra. 
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penses and to create reserves.*4 Revenues not required “for business purposes” must 
be returned from time to time to members on a pro rata basis according to the amount 
of business done with each.*5 An interesting problem, not yet considered by the courts, 
is whether “business purposes” includes expansion. If expansion is considered to be a 
business purpose, some regulation of this matter might be desirable to prevent a ma- 
jority from forcing a minority to contribute to an expansion not desired by all. 


Public Utilities—Holding Company Act of 1935—Power of District Court to Ap- 
prove Corporate Simplification Plan in Non-adversary Proceeding—{Federal].—A hold- 
ing company registered under the Public Utility Holding Company Act' submitted to 
the Securities and Exchange Commission a voluntary plan for corporate simplification. 
The plan provided that it was not to become effective until approved by a federal 
court. After notice to persons affected and a hearing at which no objections were 
raised, the commission entered an order approving the plan. Thereafter, at the re- 
quest of the company, the commission applied to a federal district court “to enforce 
and carry out... . the plan,” alleging among other things that officers and directors 
of the company feared that if they carried out the plan without having obtained court 
approval, creditors and security holders of the company might bring suit to subject 
them to liability.4 Held, inter alia, that Section 11(e) of the act empowers the district 
court to take jurisdiction of the subject matter. In re Community Power and Light Co.s 


24 Ala. Code Ann. (Michie, Supp. 1936) § 687(36); Ga. Laws (1937), No. 503, § 14; N.D. 
Laws (1937) c. 115, § 25; N.M. Stat. Ann. (Courtright, Supp. 1938) § 32-1340; Pa. Stat. Ann. 
(Purdon, 1938) tit. 14, § 276; Tenn. Code Ann. (Michie, 1938) § 3291(64); Mont. Code (Supp. 
1939) § 6396.20. Many municipal utilities are subject to similar legislation. Ill. Rev. Stat. 
(1939) c. 1119, § 107; Conn. Rev. Stat. (1930) § 532; Iowa Code (1939) § 6151.1; Minn. 
Stat. (Mason, 1927) § 1312. 

2s Ala. Code Ann. (Michie, Supp. 1936) § 687(36); Ga. Laws (1937) No. 503, § 14, N.D. 
Laws (1937) c. 115, § 25; N.M. Stat. Ann. (Courtright, Supp. 1938) § 32-1340; Pa. Stat. Ann. 
(Purdon, 1938) tit. 14, § 276; Tenn. Code Ann. (Michie, 1938) § 3291(64); Mont. Code (Supp. 
1939) § 6396.20. 

1 49 Stat. 803 (1935), 15 U.S.C.A. § 79 (Supp. 1939). 

2In the Matter of Community Power and Light Co., Hold. Co. Act Rel. No. 1803, p. 3; 
No. 1804, p. 7 (1939). 

3 In the Matter of Community Power and Light Co., Hold. Co. Act Rel. No. 1803, p. 20 
(1939). For discussion of the plan used in the instant case see Feldman, Voluntary Reorgan- 
ization under the Holding Company Act, A3 Corp. Reorg. 227 (1940); Recapitalization un- 
der Section 11(e) of the Public Utility Holding Company Act, 49 Yale L.J. 1297 (1940). 

4 SEC’s Application to the Court, count 14. The alleged fear of the officers and directors of 
the company that they might incur liability if they attempted to carry out the plan before court 
approval appears to be inconsistent with that provision in the plan according to which it was 
not to become effective until such approval had been obtained. Indeed, this allegation may 
have been inserted in the petition in order to bring the application within that provision of 
§ 11(e) which provides that applications are to be made in accordance with § 18(f). One of 
the provisions of § 18(f) is that an action may be brought when any person is about to violate 
the act or any order thereunder. 

5 33 F. Supp. gor (N.Y. 1940). The court also held that §§ 11(b) and 11(e) of the Public 
Utility Holding Company Act are constitutional; and that the plan submitted to the court was 
fair and equitable and effectuated the provisions of § 11(b). 
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The instant case raises for the first time the problem of whether the Securities and 
Exchange Commission may, in a non-adversary proceeding, obtain judicial approval of 
voluntary plans of corporate simplification under the Holding Company Act. The 
court’s interpretation of the statute so as to allow the SEC to seek blanket approval of 
a plan in a district court is open to serious question. 

Under Section 11(e) the commission may approve plans submitted to it by a regis- 

tered holding company and 
the Commission, at the request of the company, may apply to a court, in accordance with the 
provisions of subsection (f) of section 18, to enforce and carry out the terms . . . . of such plan.‘ 
Subsection (f) of Section 18 authorizes the commission to enforce the provisions of the 
act by seeking an injunction in the proper federal district court against any person 
who “is engaged or about to engage in any acts . . . . which constitute or will constitute 
a violation of the provisions of this title, or....any.... order thereunder.’ In 
addition, Section 11(e) provides: - 
If, upon any such application, the court, after notice and opportunity for hearing, shall ap- 
prove such plan as fair and equitable and as appropriate to effectuate the provisions of Sec- 
tion 11, the court as a court of equity may, .... for the purpose of carrying out the terms 
....Of such plan, take exclusive jurisdiction ....of the company....and the assets 
thereof . . . . and shall have jurisdiction to appoint a trustee.* 


It may be admitted that Section 11(e) contemplates a procedure distinct from, and 
in addition to, the kind of court action provided for in Sections 249 and 18(f).*° While 
Sections 18(f) and 24 provide for actions by or against particular persons, Section 11(e) 
appears to confer upon the court a more general supervisory power over the entire 
plan.* The application may be made to the court “to enforce and carry out .... the 
plan,” and, to that end, the court may appoint a trustee and exercise equitable powers. 
The statute does not seem to require that the proceeding be “adversary” in the sense 


6 49 Stat. 822 (1935), 15 U.S.C.A. § 79k(e) (Supp. 1939). 

7 49 Stat. 832 (1935), 15 U.S.C.A. § 7or(f) (Supp. 1939). 

8 49 Stat. 822 (1935), 15 U.S.C.A. § 7o9k(e) (Supp. 1939). 

949 Stat. 834 (1935), 15 U.S.C.A. § 79x(a) (Supp. 1939). This section provides: “Any 
person .... aggrieved by an order issued by the Commission . . . . may obtain a review of 
such order in the circuit court of appeals of the United States... . by filing in such court, 
within sixty days after the entry of such order, a written petition [Then] such court 
shall have exclusive jurisdiction to affirm, modify, or set aside such order, in whole or in part. 
No objection to the order . . . . shall be considered by the court unless such objection shall 
have been urged before the Commission The findings of the Commission as to the facts, 
if supported by substantial evidence, shall be conclusive.” 

© It might be argued, however, that § 11(e) contemplates a procedure exactly like that 
provided for in § 18(f); that the only reason for inserting § 11(e) was to set out fully all pro- 
visions relating to voluntary plans, so that if the constitutionality of the provisions for volun- 
tary plans were not upheld, the rest of the act would not be affected. See Electric Bond & Share 
Co. v. SEC, 303 U.S. 419 (1938), in which the registration provisions of the act were stated to 
be separable from § 11. 

1 It should be noted, however, that § 24 also provides for action somewhat broader than 
mere action by a particular person, in that it provides for the circuit court to modify and set 
aside orders. But cf. Wright v. SEC, 112 F.(2d) 89 (C.C.A. 2d 1940) (where statute gives 
district court exclusive jurisdiction of violations, powers granted circuit court for review may 
not be construed as being inconsistent therewith). 
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that an action must be brought against particular persons.“ The question remains, 
however, as to when a proceeding under Section 11(e) may be brought. 

One interpretation of these provisions is that district courts have no power to pass 
upon the fairness of plans at the request of the commission merely because it appears 
that some stockholders or security holders are not in favor of the plan."3 The applica- 
tion to the district court to “enforce and carry out .... the plan” is to be made in 
accordance with the provisions of Section 18(f), which deals exclusively with remedy- 
ing violations or threatened violations of regulations made under the act. It may be 
urged that violations or threatened violations as used in Section 18(f) does not mean 
mere refusal to aid in consummating a plan, but rather means refusal to aid in the exe- 
cution of a plan which has already been accepted. Moreover, the sanctions provided 
in Section 11(e) are the appointment of a trustee and the exercise of equitable powers 
by the court—sanctions which, it may be argued, presuppose a necessity for remedying 
difficulties encountered in enforcing a plan." And while the section does contain the 
language that “the court's shall approve such plan as fair and equitable,” that language 
read in its context might be taken to mean that the power to approve the plan is to be 
exercised only in connection with the court’s aid in carrying out the plan. That is, that 
the provision for approving the plan is inserted in Section 11(e) for the purpose of 
avoiding the otherwise possible situation in which a district court would be asked to 
aid in carrying out a plan which had never been approved by a court. 

This interpretation of the statute is further supported by the fact that detailed pro- 
visions for judicial review of commission orders are made in Section 24,'° which places 
the power of review in the circuit courts of appeal. It may be contended that that pow- 
er is exclusive,’ since for the district courts to pass upon plans results in circumventing 
not only the detailed safeguards for the administrative process set up in Section 24, 
but also those safeguards which are implicit in review by the circuit courts. Section 24 
provides that “findings of the Commission as to the facts, if supported by substantial 
evidence, shall be conclusive,” and it sets up a sixty-day time limit for review. No cor- 


2 See S. Rep. 621, 74th Cong., rst Sess. (1935), at 8. “This (§ 11(e)] makes it possible for 
companies to submit their own readjustment plans for the . . . . approval of the Commission 
at any time ....and to have those plans carried out if necessary in the federal courts of 
equity.” See also pp. 13, 32-33. 

*3 The plan had been accepted by a majority of the stockholders at a stockholders’ meeting. 
There is no allegation in the application to the district court of any specific acts on the part of 


any stockholders. The only allegation touching on “violation” is the officers’ fear of suit. See 
note 4 supra. 


4 The absence in § 11(e) of a provision giving the district court power to modify com- 
mission orders (contrasted with the presence of such a provision in § 24) is, perhaps, an indica- 
tion that the district court is to enforce rather than review. 


*S Meaning, through the reference to § 18(f), the “proper district court of the United 
States.” It might be urged that this reference to § 18(f) is merely a venue provision for § 11(e). 
But if Congress had so intended, it could have stated in § 11(e) that actions under that section 
be brought in the federal district courts. 

*6 Note 9 supra. 


17 Section 24 expressly states that the circuit court is to have exclusive jurisdiction, but the 
provision is qualified by the phrase, “Upon the filing of such transcript” —meaning “transcript 
of the record upon which the order complained of was entered.” 
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responding safeguards for the administrative process are contained in Section 11(e). 
While the “substantial evidence” rule might be applied by a district court under Sec- 
tion 11(e), there is no statutory provision rendering the application of that rule man- 
datory.** And while, if the application to the district court under Section 11(e) is made 
before the expiration of the sixty-day period, there is no circumvention of the sixty-day 
provision, there would be a circumvention where application is made after the expira- 
tion of the sixty-day period. In the latter case, of course, it might be argued that the 
commission had waived the benefits of the provision. Review by a circuit court rather 
than by a district court provides further protection to the administrative process in 
that one less time-consuming appeal is possible; and also in that the three-judge cir- 
cuit court is supposedly better qualified to pass upon the questions than is the single- 
judge district court.*? 

The statute may be construed, however, as allowing the district court to pass upon 
the plans at the request of the commission upon a mere allegation that some stock- 
holders are not going to act in accordance with the plan. The threatened violation 
which by reference to Section 18(f) is made a ground for exercise of jurisdiction may be 
interpreted as including mere threatened refusal to accept the plan.*° The provisions 
for the appointment of a trustee and for the exercise of equitable powers do not, it may 
be urged, presuppose any actual difficulty in enforcing a plan; the emphasis should be 
placed upon the power of the court to “approve the plan as fair and equitable,” with 
the exercise of the equitable powers being available for use in the discretion of the 


8 It might be argued, however, that the district court would in any event be required to 
apply the “substantial evidence” rule, and that it would be required to apply that rule as to 
the evidence before the commission, without permitting the introduction of new evidence 
before the court. Cf. Shields v. Utah Idaho R. Co., 305 U.S. 177 (1938). 


9 It may be urged, however, that in those instances where district court judges are not 
so pressed for time, they will be able to give more careful consideration to the matter than 
would a circuit court. 


2° In the instant case, the plan was not to become effective until court approval. It is diffi- 
cult to conceive of a “violation” of such an order. However, it may be contended that the 
SEC “order” approving the plan is distinct from the plan and became effective upon publica- 
tion. 49 Stat. 833 (1935), 15 U.S.C.A. § 79t(c) (Supp. 1939). Thus any present or threatened 
future action to prevent the SEC from applying to the court or to enjoin the company’s 
officers and directors from going forward with the plan would, in a sense, be a violation of the 
order. Although no objection was made at the hearing before the SEC on the plan, it is possible 
that the company or the SEC felt that refusal by a minority of the stockholders to approve 
the plan when submitted to a stockholders’ meeting was a threatened violation; or it is possible 
that either the company or the SEC had notice of the intention of dissenting stockholders to 
bring an action in the Delaware chancery court to enjoin the company from further prosecuting 
the plan. See note 22 infra. 


** The power of approval does not, it may be said, confer upon the district court authority 
to alter or modify the plan. Section 11(e) provides that the commission may modify the plan 
submitted by the company; but there is no provision that the commission’s plan may be modi- 
fied by the district court. Judicial power to modify or alter a commission order is conferred 
by § 24. This interpretation is supported by the analogous procedure under the Railroad 
Reorganization Act where the plan submitted by the ICC to the court may be approved or 
rejected by the latter. If the plan is rejected, it must be returned to the ICC for modification. 
49 Stat. 918 (1935), 11 U.S.C.A. § 205(f) (1939). 
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court.*? Moreover, it may be said that the provisions of Section 24 for review by the 
circuit courts are not exclusive;*3 that Section 24 is not primarily intended to provide a 
means for judicial approval of a plan, but is rather intended to provide redress for ag- 
grieved parties for all sorts of commission orders, of which the order approving a plan 
is but one.*4 Since the language of the statute is in no sense conclusive the importance 
of the policy considerations attendant upon acceptance of either interpretation renders 
clarifying legislation desirable.* 

The procedure followed in the instant case does undoubtedly facilitate the accom- 
plishment of the purposes of the act. Through this procedure the amount of adminis- 
trative detail is reduced in that there is no possibility of the company’s having carried 
on voluminous correspondence with stockholders,** or the SEC’s having approved the 
filing and registration of papers, only to find that the plan does not merit court ap- 
proval; and also in that the early obtaining of judicial approval eliminates the need for 
defending the numerous security-holder suits which might otherwise be brought. This 
argument is of no force, of course, unless the decree of the district court is binding upon 
security holders in respect to the issues litigated.27 There are two grounds upon which 
it may be argued that the decree is binding. It may be said that the proceeding is one 
“in rem,” and that the court’s jurisdiction over the “company” gives it jurisdiction 
over the “‘res’”’ so as to bind all who are interested therein. Thus the proceeding is 
analogous to that under the Railroad Reorganization Act.* It should be noted, how- 


= The discretionary exercise of these powers is perhaps illustrated by the instant case. 
After the application to the court in the instant case, a stockholder brought suit in a Delaware 
chancery court to enjoin the company from enforcing the plan. The court’s appointment of a 
trustee may perhaps be explained by this fact. 

*3 See note 17 supra. 


*4See Warner, An Approach to the Extent of Judicial Supervision over Administrative 
Agencies, 28 Georgetown L. J. 1042 (1940); 48 Yale L. J. 1257 (1939); 38 Mich. L. Rev. 682 
(1940). 

*s Attempting to secure a revision of the legislation might, of course, be thought to be po- 
litically inexpedient, because it would serve as an opportunity for emasculating the entire 
section. 

*6 Considerable paper work was involved, of course, in obtaining stockholder approval of 
the plan prior to the application to the court in the instant case: notice of hearing before the 
commission; notice and summaries of the plan issued by the corporation and the commission; 
and solicitation of proxies by the company in accordance with § 11(g). (49 Stat. 823 (1935), 
15 U.S.C.A. § 79k(g) (Supp. 1939)). It does not appear that § 11 actually requires the stock- 
holder approval used in the plan in the instant case. Although § 26 of the Delaware Corpora- 
tion Law (Del. Rev. Code (1935) § 2058) requires assent by a majority of each class of stock- 
holders to an amendment of the certificate of incorporation, it may be argued that that law is 
inapplicable to a proceeding under a federal statute. It was argued in the instant case that, 
under the doctrine of Keller v. Wilson & Co., 190 Atl. 115 (Del. 1936), stockholder approval 
could not operate to eliminate the accumulated preferred dividends, but the court held that 
the state statute was not applicable. It may be supposed, however, that the stockholder ap- 
proval in the instant case was an added inducement to the court’s approving the plan. 


27In the commission’s view, upon approval of the plan by the security holders and the 
court, dissenters would be bound to accept the securities provided by the plan and would have 
no further remedy. Hold. Co. Act Rel. No. 1804, p. 7 (1939). 


28 49 Stat. 911 (1935), 11 U.S.C.A. § 205 (1939). 
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ever, that even if it be said that the proceeding is one which could be made in rem by 
Congress, the statute does not, as does the Railroad Reorganization Act, specifically 
provide that security holders are to be bound.*® In the second place, it may be argued 
that Section 18(f), in accordance with which the proceeding under Section 11(e) is 
brought, provides for a class suit, wherein one or more of the security holders represents 
at least all those holding the same class of securities so as to bind them by the decree. 
However, the proceeding in the instant case was not set up as a class suit; in fact there 
were no security holders before the court.3* 

The advantage to be gained by obtaining a binding decree in the district court de- 
pends to some extent, of course, upon the effect to be given to Section 24, providing for 
application for review to a circuit court within sixty days by “parties aggrieved.” If 
Section 24 is construed as cutting off all possibility of objection to a plan after sixty 
days from the effective date of the plan, then there is little advantage to be gained by 
obtaining a binding decree in the district court. If, however, the running of the sixty- 
day period does not prevent a person’s raising the issue of the fairness of the plan at 
any time an action to enjoin a violation is brought against him, there is a great advan- 
tage in obtaining a binding decree at an early stage. 

Another advantage of the procedure followed in the instant case is that it enables the 
commission to choose, within limits, the court in which the proceedings shall be 
brought.** Furthermore, the interpretation given Section 11(e) in the instant case, 


#9 The Railroad Reorganization Act provides that, when a plan is submitted to the court by 
the ICC and is confirmed by the court, the decree is binding, subject to the right of review, 
upon the debtor, its stockholders, and creditors. 49 Stat. 920 (1935), 11 U.S.C.A. § 205(f) 
(1939). It might be argued that, whether security holders are “bound” or not, they cannot 
appeal, since they were not parties to the record. 

In any event, it would appear reasonable to predicate the right of objecting stockholders or 
creditors to obtain review from the district court upon timely entry of objections in that court, 
as was done in proceedings under § 77B of the Bankruptcy Act. (48 Stat. 912 (1934), 11 
U.S.C.A. § 207 (1937)). In re Milwaukee & Sawyer Bldg. Corp., 79 F. (2d) 478 (C.C.A. 7th 
1935). If, however, the present proceeding is considered ex parte, the proper remedy might be 
to apply to the court to have its order set aside, and, if the application is denied, to have the 
order of denial reviewed on appeal. See In re Snyder, 4 F.(2d) 627 (C.C.A. oth 1925). 

3° One consideration indicating that the decree is not fully binding on security holders is 
that § 24 provides for a sixty-day period during which “parties aggrieved” may apply to the 
circuit court for review. It may be argued that a proceeding in the district court, before the 
expiration of the sixty-day period, does not cut off that possibility of review. The importance 
of this consideration depends to some extent upon whether the security holders may appeal to 
the circuit court from the decree of the district court. If they can appeal, the effect to be given 
§ 24 makes little difference, except that the circuit court might feel constrained to give greater 
weight to a district court decree, on appeal, than to an SEC determination, on review. But 
it may be that, because they are not parties to the record, security holders cannot appeal from 
a district court decree. Substantially the same question, still undecided, arises under the Rail- 
road Reorganization Act. By the terms of that Act, the ICC must submit the plan to the dis- 
trict court before the plan becomes effective. Whether the determination by the district 
courts cuts off the review of ICC orders by a three-judge court at the instance of a party 
aggrieved, as provided for in the Judicial Code (38 Stat. 220 (1913), 28 U.S.C.A. § 47 (1927)), 
has not been decided. See 10 Remington, Bankruptcy § 4326 (1939). 

3* Neirbo v. Bethlehem Shipbuilding Corp., 308 U.S. 165 (1939) (action involving company 
may be brought in state in which company is doing business as well as in state of incorpora- 
tion), noted in 7 Univ. Chi. L. Rev. 397 (1940). 
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that there are no standards for determining when proceedings shall be brought under 
the act, leaves the commission free either to bring or not to bring proceedings, as the 
circumstances of the particular case seem to dictate. Moreover, allowing officers and 
directors to secure a judicial umbrella for their actions early in the proceedings will 
probably result in having more voluntary plans filed. In the instant case, the strategy 
of inserting in the plan the provision making its operation contingent upon judicial 
approval perhaps made the arguments in favor of obtaining district court approval 
even more persuasive to officers and directors. This provision gave them assurance that 
in the administration of the plan there would be no pressure on them to take any action 
except under court approval.3? 

On the other hand, it would seem that the procedure followed in the instant case is 
undesirable in that it tends to cause the commission to shift the responsibility for the 
fairness of plans to the district courts, thereby reducing the independence of the com- 
mission. Furthermore, it may be questioned whether it is desirable to permit the 
streamlining of the administrative process to be carried so far as to require judicial ac- 
tion in a situation which has so few of the attributes of an adversary proceeding as does 
the proceeding in the present case. While the instant case may perhaps not be said to 
run afoul of the constitutional ‘“‘case or controversy” provision,33 it may nevertheless 
be urged that the protection afforded persons by judicial action should not be dissipat- 
ed in a proceeding in which the contentions of those persons are not litigated.34 


3? It should be noted that there is no actual requirement under the act that either officers or 
directors comply with the plan until it has been approved by a court. Even wilful violation of 
commission rules or orders made under § 11 may be made without incurring liability. The de- 
pendence upon the courts for the enforceability of SEC orders under the Holding Company 
Act is a typical administrative procedure found in other acts: Securities Act of 1933, 48 Stat. 
86 (1933), 15 U.S.C.A. § 77(t)(b) (Supp. 1939); Securities Exchange Act of 1934, 48 Stat. goo 
(1934), 15 U.S.C.A. § 78(u)(c) (Supp. 1939); National Labor Relations Act, 49 Stat. 454 
(1935), 29 U.S.C.A. § 160 (e) (Supp. 1939). 

33 U.S. Const., art. 3, § 2. It may be argued that in the instant case the company’s security 
holders are “possible adversaries” in the same sense that the United States is a possible adver- 
sary in a petition for naturalization (see Tutun v. United States, 270 U.S. 568, 577 (1926)), 
or that creditors or stockholders are possible objectors in a corporate reorganization. In each 
instance, the status of the “adversary party” in relation to the “res” (citizenship, the debtor, 
or the recapitalized company) is finally determined by the judgment of the court. 


34 Objections to the plan may not be fully realized by security holders until it has been in 
effect for some time. It is true that § 24 limits the time in which actions may be brought for 
review to sixty days. It does not appear, however, whether the running of the sixty-day period 
is to cut off all possibility of a security holder’s raising the issue as to the fairness of the plan. 
It may be argued that he could raise it in a district court in an action brought by the SEC to 
remedy a violation. If the decree in the instant case is binding on all, it cuts off that possibility. 

Moreover, it does not appear when the sixty-day period in the instant case started to run. 
If it started to run at the time the commission approved the plan, then the instant case, in 
that it was brought more than sixty days after SEC approval, does not cut off the sixty-day 
period. If, however, the period did not begin to run until after the decree of the court making 
the plan effective, the decree of the court, if considered res judicata by the circuit court as to 
the fairness of the plan, does operate to cut off the sixty-day period. On the other hand, it may 
be argued that, in the instant case, there was adequate protection to persons affected by the 
plan in that notice was given to them (1) in the hearings on the plan before the commission, (2) 
by the company’s solicitation of stockholder approval of the plan after it had been approved by 
the commission, and (3) in the proceedings before the court. 
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Torts—Slander of Title—Dissemination of False Information by Director of 
Corporation—{New York].—The plaintiff, shareholder, brought a direct action 
against the defendant, a director of a corporation, for damage caused by a decline in 
value of the plaintiff’s stock. The decline occurred after the defendant intentionally dis- 
seminated false information about the corporate assets and management, resulting in 
a stop order by the Securities and Exchange Commission forbidding sale of the stock. 
The plaintiff also sought to recover for damage arising from the defendant’s misman- 
agement of the corporate affairs. On motion to dismiss the complaint, held, that the 
plaintiff has a direct cause of action against the director for false statements reducing 
the market value of the plaintiff’s stock, even though he has not as yet sold it; but the 
plaintiff has no direct cause of action for waste and mismanagement of corporate as- 
sets. Motion granted with leave to amend. Coronado Development Corp. v. Millikin. 

A cause of action for a decline in the value of stock produced by false statements 
about the issuing corporation can be based on general tort theories allowing recovery 
for damage intentionally inflicted without excuse or justification.2 On the other hand, 
sufficient similarity exists between corporate stock and other types of goods so that the 
principles applicable in slander of title and disparagement of the quality of goods cases 
would seem to create and define the plaintiff’s right to recover in the principal case.3 
Requisites to recovery in the slander and disparagement cases are: (1) publication by 
the defendant of false statements about another’s goods, (2) without probable cause 
for believing the statements to be true, (3) resulting in “special damage’’ to the plain- 
tiff. “Special damage” usually must be shown by proof that the false statements re- 
sulted in sale of the disparaged goods at a lower price than would have been otherwise 
obtained, or in loss of a specific opportunity to sell.® 

Requiring proof of damage in this way seems desirable in most cases where this re- 
quirement prevents recovery by an owner who had no desire to sell and who suffered no 
harm from the defendant’s false statements since the use-value of his property is un- 
affected by the decline in market value. Such a strict requirement does not seem de- 
sirable, however, where the defendant’s false statements are so effective that proof of 
sale at a lower price or loss of an opportunity to sell is impossible, e.g., where the false 
statements make the article absolutely unsalable.? In the instant case the complaint 


*175 Misc. 1, 22 N.Y.S. (2d) 670 (S. Ct. 1940). 

2 See Hubbard v. Weare, 79 Iowa 678, 686, 44 N.W. 915, 917 (1890); Ames, How Far an 
Act May Be a Tort Because of the Wrongful Motive of the Actor, 18 Harv. L. Rev. 411, 412 
(1905); 13 Fletcher, Cyc. Corp. § 5914 (perm. ed. 1932). 

3 Ratcliffe v. Evans, [1892] 2 Q.B. 524; Houston Chronicle Pub. Co. v. Martin, 5 S.W. (2d) 
170, 174 (Tex. Civ. App. 1928); Security Benefit Ass’n v. Daily News Pub. Co., 299 Fed. 445 
(C.C.A. 8th 1924); Disparagement of Product or Business Methods, 13 Corn. L. Q. 136 (1927); 
Rest., Torts, §§ 626, 627 (1938). 

4 See Cronkhite v. Chaplin, 282 Fed. 579, 581 (C.C.A. 8th 1922); Witmer v. Valley Nat’l 
Bank of Des Moines, 223 Iowa 671, 673, 273 N.W. 370, 371 (1937). 

5 Barnes v. Houchin, 195 S.W. 60 (Mo. 1917); Hardin Oil Co. v. Spencer, 205 Ky. 842, 266 
S.W. 654 (1924); Youngquist v. American Railway Express Co., 49 S.D. 373, 206 N.W. 576 
(1926); see Petersime & Son v. Robbins, 81 F. (2d) 295 (C.C.A. roth 1936). 

6 Cawrse v. Signal Oil Co., 103 P. (2d) 729 (Ore. 1940); Smith v. Autry, 69 Okla. 28, 169 
Pac. 623 (1917); Dent v. Balch, 213 Ala. 311, 104 So. 651 (1925). 

7 In Carroll v. Warner Bros. Pictures Inc., 20 F. Supp. 405 (N.Y. 1937), the plaintiff sub- 
mitted a scenario to the defendant, who rejected the same. The following year the defendant 
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contains an allegation of unsalability* and if the plaintiff is successful in proving this, 
the court should allow recovery. However, the second allegation in the plaintiff’s com- 
plaint, is inconsistent with the first, and states that the stock is unsalable “except at a 
lower price.”® If the evidence is merely sufficient to satisfy this allegation, the policy of 
limiting recovery to cases where an owner is injured in a bona fide attempt to sell would 
seem to require denial of recovery in the instant case, since there is nothing to deter any 
property owner whose goods have declined in value from alleging an intent to sell and 
that the property is now unsalable except at a much lower price. 

But it may be suggested that although it is desirable to so limit liability when dis- 
paraging statements are negligently made,"° a similar limitation should not be imposed 
where the defendant knowingly disseminated false information. Here it can be said 
that the plaintiff should recover for decline in value of his property without having to 
show sale at a lower price or loss of an opportunity to sell.“ But since the owner has 
suffered no damage, recovery for market decline without proof of special damage oper- 
ates in effect to give the plaintiff exemplary damages in circumstances where the com- 
mon law would otherwise deny such recovery.” Still, should the plaintiff be required to 
show sale of his stock at a loss in order to hold the wrongdoer, it may enable the de- 
fendant to escape all liability whatsoever, or it may require the property owner to sell 
the disparaged goods and then to undertake the difficult burden of showing causal 
connection*s between the false statements and the low market price, and also to as- 
sume the risk of the tort-feasor’s insolvency. A suggested solution is to allow the plain- 
tiff to recover the market value of his stock before the false statements were made, but 
prevent any chance of double recovery by requiring transfer of the disparaged prop- 
erty to the defendant. 

A second problem in the instant case is raised by the court’s willingness to allow the 
plaintiff to recover for the entire decline in value of his stock since the time of the de- 
fendant’s false statements. In so holding, the court overlooked the fact that some of 
this decline in value may have resulted from wastage of the corporate assets. Applica- 
tion of the general rule that injury to corporate assets gives the corporation a cause of 
action and that it does not give the shareholder any right to sue for individual loss due 


registered with the Motion Pictures Producers’ Ass’n its intention to make a picture, “.... 
which intention duplicated plaintiff’s own solution thereof ” When other producers 
refused to buy the scenario, the plaintiff brought suit for slander of title. On the ground that 
no special damages had been alleged the complaint was dismissed with leave to amend. 


§ Appellant’s Memorandum, p. 3, Coronado Development Corp. v. Millikin, 175 Misc. 1, 
22 N.Y.S. (2d) 670 (S. Ct. 1940). 


9 Ibid. 


© Ultramares Corp. v. Touche, as5 N.Y. 170, 174 N.E. 441 (1931). 


*t See Ratcliffe v. Evans, [1892] 2 Q.B. 524, 533; Erick Bowman Remedy Co., Inc. v. Jensen 
Salsbery Laboratories, Inc., 17 F.(2d) 255, 260-61 (C.C.A. 8th 1926). But see Int’l Visible 
Systems Corp. v. Remington-Rand, Inc., 65 F.(2d) 540, 543 (C.C.A. 6th 1933). 

™ Herzog v. Kronman, 82 F.(2d) 859 (App. D.C. 1936); Willis, Damages 28 (1910): “.... 
there are two prerequisites [to the allowance of exemplary damages] One is that there 


must be a right to compensatory damages The other is that the act must be done 
wantonly, oppressively or with . . . . malice 


3 See Houston Chronicle Pub. Co. v. Martin, 64 S.W. (2d) 816 (Tex. Civ. App. 1933). 
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to market decline in the value of his shares'4 would deny recovery in the instant case. 
The court’s willingness to allow such recovery for the entire decline may be the result 
of an oversight or of an intention to extend the “special duty” concept to the circum- 
stances arising in this case." But the “special duty” concept is used to allow a share- 
holder to bring a direct action against a director only when, in addition to breach of the 
indirect duty owed by a director to a shareholder through the corporation, he violates 
a “special duty” to the shareholder based on a contract,’ trust,’’ or pledge relation- 
ship.** 

In the instant case no “special duty” seems to exist since the director has, at the 
most, committed a tort against the shareholder, but this is present in any case where 
a director injures the corporation, since he must realize that as a necessary consequence 
of his wrongful conduct the value of the shareholder’s stock will decline.'® The court’s 
position, moreover, overlooks the possibility that the present action, if successfully 
prosecuted on trial, may result in double recovery when the corporation recovers for 
injury to its assets.2° Unless double recovery is to be permitted, the court must deter- 
mine the depreciation in the value of the stock resulting from the wastage of the cor- 
porate assets and separate it from loss due to the deprecatory statements. The diffi- 
culty of making this separation may justify requiring the shareholder to postpone his 
action until the corporation has recovered, and then if he still sustains a loss, he may be 
allowed to recover in an individual action. 


«4 Smith v. Hurd, 12 Metc. (Mass.) 371 (1847); Gardiner v. Pollard, 10 Bos. (N.Y. Super. 
Ct.) 674 (1863); Niles v. New York Central & H.R. R. Co., 176 N.Y. 119, 68 N.E. 142 
(1903); see Ritchie v. McMullen, 79 Fed. 522, 533 (C.C.A. 6th 1897); Wells v. Dane, 101 Me. 
67, 63 Atl. 324 (1905). 

1s The court may have been persuaded by dictum to the effect that “slanders affecting the 
value of stock .. . . may be the subjects of individual actions by stockholders.” Gardiner v. 
Pollard, 10 Bos. (N.Y. Super. Ct.) 674, 689 (1863); see 13 Fletcher, Cyc. Corp. § 5915(9) 
(perm. ed. 1932). 

6 Meyerson v. Franklin Knitting Mills, 185 App. Div. 458, 172 N.Y. Supp. 773 (1918); 
Higgins v. Applebaum, 186 App. Div. 682, 174 N.Y. Supp. 807 (1919). 

7 Keating v. Hammerstein, 209 N.Y. Supp. 769 (S. Ct. 1921); In re Auditore, 249 N.Y. 
335, 164 N.E. 242 (1928). 

*® Ritchie v. McMullen, 79 Fed. 522 (C.C.A. 6th 1897); Cutler v. Fitch, 231 App. Div. 8, 
246 N.Y. Supp. 28 (1930); Kono v. Roeth, 237 App. Div. 252, 260 N.Y. Supp. 662 (1932); 
see Brown County Bank v. Freie Presse Printing Co., 174 Minn. 143, 218 N.W. 557 (1928). 

The “special-duty” concept has been applied to a director who, in not stopping the looting 
of a subsidiary corporation in which the plaintiff was a majority shareholder, broke his fiduciary 
duty to the plaintiff corporation. General Rubber Co. v. Benedict, 215 N.Y. 18, 109 N.E. 96 
(t915). 

9 Cf. Green v. Victor Talking Machine Co., 24 F.(2d) 378, 380 (C.C.A. 2d 1928), cert. den. 
278 U.S. 602, where it is said that a “Shareholder’s rights are derivative, and, except through 
the corporation, shareholders have no relation with one who commits a tort against the corpo- 
ration’s rights.” See Hidalgo v. McCauley, 50 Ariz. 178, 70 P. (2d) 443 (1937). 

*° Gardiner v. Pollard, 10 Bos. (N.Y. Super. Ct.) 674, 676 (1863). 


** Compare the difficulties in assessing damages enumerated in General Rubber Co. v. 
Benedict, 215 N.Y. 18, 109 N.E. 96 (1915). These difficulties may prove fatal to the plaintiff. 
See Houston Chronicle Pub. Co. v. Martin, 64 S.W. (2d) 816 (Tex. Civ. App. 1933). 
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Torts—Right of Privacy—Public Figure Test as Determinative of Right to Re- 
covery—{Federal].—The plaintiff was the subject of a brief biographical sketch and 
cartoon printed without his consent in the defendant’s New Yorker magazine. The 
article truthfully stated that the plaintiff had been a well-known child prodigy who for 
the past twenty years had been leading an unobtrusive life as a clerk. Recovery of 
damages was sought for violation of the plaintiff’s right of privacy, under the New York 
Civil Rights Law," and under the common law of those jurisdictions which recognized 
the right of privacy? and in which the magazine was circulated. Upon appeal from an 
order dismissing the action, held, that the article was not published “for purposes of 
trade” within the meaning of the New York statute, and that there is no cause of ac- 
tion in those jurisdictions which recognize the right of privacy because the plaintiff 
was a public figure. Judgment affirmed. Sidis v. F-R Publishing Corp.‘ 

To define the extent of a person’s right to be left alone, authors and courts recog- 
nizing such protection have resorted to certain formulae,’ the most popular being the 
“public figure” test, purportedly applied in the instant case. If the person whose name 
or picture is published without consent is not a “public figure,” recovery seems to be 
allowed in all cases.6 The court in the instant case concluded that the plaintiff was a 
“public figure” and as such had no right to damages for the unauthorized publication 
of his biography. No attempt was made to define and analyze the “public figure” con- 
cept. 

A consideration of the types of public characters, in connection with the cases, seems 
to yield a workable test of what constitutes a “public figure.” A person may arouse 
public interest either by choice or through a combination of circumstances beyond his 
control. If a person voluntarily seeks the approval or patronage of the public, it may 
be said that he submits his life to public scrutiny to any extent necessary for the public 
to determine whether it is desirable to bestow upon him the approval or patronage he 


«N.Y. Cons. Laws (McKinney, 1916) c. 6, § 50; N.Y. Cons. Laws (McKinney Supp., 
1940) §51. There was no right of privacy in New York prior to the statute. Roberson v. 
Rochester Folding Box Co., 171 N.Y. 538, 64 N.E. 442 (1902). 


2 The classic discussion is Warren and Brandeis, The Right to Privacy, 4 Harv. L. Rev. 193 
(1890). See also Green, The Right of Privacy, 27 Ill. L. Rev. 237 (1932); Moreland, The Right 
of Privacy Today, 19 Ky. L. J. 101 (1931); Lisle, The Right of Privacy (A Contra View), 19 
Ky. L. J. 137 (1931). In several states the right of privacy has developed by extending existing 
legal doctrines. Cases cited in notes 6, 19, and 20 infra. In California the constitutional 
guarantee of personal happiness (Cal. Const. art. 1, § 1) was held to grant a right of privacy. 
Melvin v. Reid, 112 Cal. App. 285, 297 Pac. 91 (1931). 


3 Answer to the plaintiff’s third count, alleging malicious libel under the laws of nine states 
recognizing such wrong, was postponed until disposition of the defendant’s motion on the first 
two counts. A majority found the facts necessary to support the third claim to be sufficiently 
different from those relied on to support the other two claims to make the dismissal order ap- 
pealable. Clark, J., dissenting on this point, feared that the holding would disturb rules against 
splitting causes of action. Sidis v. F-R Publishing Corp., 113 F. (2d) 806, 811 (C.C.A. 2d 1940). 

4113 F. (2d) 806 (C.C.A. 2d 1940). 

5 40 Col. L. Rev. 1283 (1940), noting the principal case. 


¢ Blumenthal v. Picture Classics, Inc., 235 App. Div. 570, 257 N.Y. Supp. 800 (1932), af- 
firmed without opinion 261 N.Y. 504, 185 N.E. 713 (1933); Brents v. Morgan, 221 Ky. 765, 
299 S.W. 967 (1927); Itzkovitch v. Whitaker, 115 La. 479, 39 So. 499 (1905). 
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desires.’ Since such a person normally enters public life to profit politically, socially, or 
financially from his position, it seems that a subsequent decision to withdraw should 
not entitle him to draw a veil over all his life by invoking the right of privacy. The pub- 
lication of those acts of his which were directly or indirectly connected with his past 
life in a public capacity ought to be privileged, although the mere fact that he was once 
a “public figure” should not deprive him of the right to keep his private life secret dur- 
ing subsequent retirement.*® 

The person who involuntarily becomes a public figure presents a more complex 
problem. Through his relation to some newsworthy event or through his own personal 
characteristics, an individual may become the subject of public interest without any 
effort or intent on his part. The publication of facts or pictures in connection with cur- 
rent news? is generally held to be privileged because of the supposed social benefit in- 
volved.'® Similarly, educational and informative articles are permissible.“ Such arti- 
cles may include “stories of distant places, tales of historic personages and events, the 
reproduction of items of past news, and surveys of social conditions.”** Publications in 
professional magazines restricted to closed groups such as medical associations are per- 
mitted when such publication is for advancement of science.'3 In a sense the individual 
involved is a “public figure” as to that particular group. 

If the involuntary “public figure” does not capitalize upon the situation which has 
placed him in the public eye, he should have the privilege of escaping public attention 
in all respects except as to the particular instance which aroused the public interest. 


7 Warren and Brandeis suggest that liability should lie for the publication of matters 
“which concern the private habits, acts, and relations of an individual, and have no legitimate 
connection with his fitness for a public office which he seeks or for which he is suggested, and 
have no legitimate relation to or bearing upon any act done by him in a public or quasi-public 
capacity.” Warren and Brandeis, op. cit. supra note 2, at 216. 


§ “Some things all men are entitled to keep from popular curiosity, whether in public life 
or not, while others are only private because the persons concerned have not assumed a position 
which makes their doings legitimate matters of public investigation.” Warren and Brandeis, 
op. cit., supra note 2, at 216. 


9 In Blumenthal v. Picture Classics, Inc., 235 App. Div. 570, 257 N.Y. Supp. 800 (1932), 
the defendant, who was engaged in producing motion pictures, sold a travelogue depicting 
the plaintiff selling bread in a New York City street. In a three-to-two decision the court al- 
lowed recovery, finding that the particular scene in which the plaintiff appeared in the motion 
picture was a close-up, front view of her, and was intended to show her alone in the act of 
vending goods. The court held that the picture was used for trade purposes and came within the 
protection of the Civil Rights Law. The dissenting opinion stressed that the plaintiff appeared 
only incidentally as part of the street scene, hence in relation to a news item. 

10 “There are some times, however, when one whether willing or not becomes an actor in an 
occurrence of public or general interest. When this takes place, he emerges from his seclusion, 
and it is not an invasion of his right of privacy to publish his photograph with an account of 
such occurrence.” Jones v. Herald Post Co., 230 Ky. 227, 229, 18 S.W. (2d) 972, 973 (1929); 
Humiston v. Universal Film Mfg. Co., 189 App. Div. 467, 178 N.Y. Supp. 752 (1919). 

™ Sarat Lahiri v. Daily Mirror, Inc., 162 Misc. 776, 295 N.Y. Supp. 382 (S. Ct. 1937). 

*2 Thid. 

3 See Feeney v. Young, 191 App. Div. 501, 181 N.Y. Supp. 481 (1920) (privilege abused, 
subjecting publishers to liability); Banks v. King Features Syndicate, Inc., 30 F. Supp. 352 
(N.Y. 1939); cf. Wadlow v. Humberd, 27 F. Supp. 210 (Mo. 1939). 
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It may be argued that once he has succeeded in removing himself from the attention 
of the public, the unprovoked reiteration of those instances should not be privileged. 
In any case, the publication of material concerning the life of the individual wholly un- 
connected with the aspect of his life that is of public interest, either at the time of the 
interest or later, exposes facts in which there is no public concern.s 

Under the analysis of the right of privacy here presented, recovery turns on the 
court’s finding of a present public interest in the plaintiff. The concept adopted by the 
court seems to have been that the plaintiff’s early activities, a justifiable subject of 
public interest, began a story which could only be completed with an account of his 
subsequent history."® If this is a correct interpretation of the facts, recovery may have 
been rightly denied. It may be suggested, however, that the New Yorker engaged in a 
“bhootstrap-lifting” venture in that its publication created the public interest by which 
it justifies its acts. A distinction might here be taken between public interest sufficient 
to privilege a publication, and mere public curiosity.‘7 The terms are not co-extensive, 
and publications justified under the first may not be under the second. 

A further element in the principal case which should make recovery more probable 
is the fact that the biographical sketch was published in a magazine which was sold for 
profit."* In most cases where there has been recovery for the violation of a right of pri- 
vacy, the objectionable matter was used in some way to produce or augment financial 
gain,’® although in a few situations it superficially appears that recovery has been al- 
lowed where no pecuniary advantage was contemplated by the defendant.*® Under the 

4 Mau v. Rio Grande Oil Co., 28 F. Supp. 845 (Cal. 1939); Melvin v. Reid, 112 Cal. App. 
285, 297 Pac. 91 (1931). 

*s Warren and Brandeis, op. cit. supra note 2. 

*6 26 Wash. U. L. Q. 136 (1940), noting principal case. 

17 It must be stated that the New Yorker Magazine in fulfilling its self-assumed role of critic 
of human foibles has not set itself up as a scientific journal of sociological research. 

18 Binns v. Vitagraph Co., 210 N.Y. 51, 103 N.E. 1108 (1913). 

19 The most common cases under the right of privacy involve the use of one’s picture for 
advertising purposes: Pavesich v. New England Life Ins. Co., 122 Ga. 190, 50 S.E. 68 (1905); 
Foster-Milburn v. Chinn, 134 Ky. 424, 120 S.W. 364 (1909); Munden v. Harris, 153 Mo.App. 
652, 134 S.W. 1076 (1911); Kunz v. Allen, 102 Kan. 883, 172 Pac. 532 (1918). An analogous 
situation is found in motion picture cases where use is for profit and is not privileged within the 
“public figure” test. Blumenthal v. Pictures Classic, Inc., 235 App. Div. 570, 257 N.Y. Supp. 
800 (1932); Binns v. Vitagraph Co., 210 N.Y. 51, 103 N.E. 1108 (1913); Melvin v. Reid, 
112 Cal. App. 285, 297 Pac. 91 (1931). Cf. Martin v. New Metropolitan Fiction Co., 137 
Misc. 290, 248 N.Y.Supp. 359 (1931), rev’d 237 App. Div. 863, 260 N.Y. Supp. 972 (1932), 
holding that increased circulation of the magazine on account of the article it contained does 
not fulfill the statutory requirement that it be published for trade purposes. The result reached 
in the Martin case is justified according to the “public figure” test but the reasons given seem 
fallacious. The publication concerned a public act of a person who involuntarily became a 
currently public figure. Therefore, it is privileged. 

* In Brents v. Morgan, 221 Ky. 765, 299 S.W. 967 (1927), the plaintiff was debtor of the 
defendant. The defendant displayed a large sign in his window stating the plaintiff’s indebted- 
ness. The court allowed recovery on right of privacy notions. Here the defendant may be said to 
have hoped to collect the debt by displaying the sign, and thus to have had a pecuniary motive. 

In Blumenthal v. Picture Classics, Inc., 235 App. Div. 570, 257 N.Y. Supp. 800 (1932), the 
plaintiff's picture was used along with other scenes to form an amusing travelogue. Upon 
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New York Civil Rights Law” it is essential that the use be for commercial purposes. In 
this respect the law is not strictly a codification of what the common law right of pri- 
vacy is supposed to be, for it stresses not the effect upon the subject, which theoretically 


is the sole basis of recovery, but rather the pecuniary benefit to the defendant result- 
ing from the publication.” 


analysis it appears that the use was for profit. In the Brents case and the Blumenthal case the 
plaintiffs were not public figures in any sense of the word—thus they should be protected. 
Where no profit was involved an injunction was granted to restrain an officer from posting in 
the rogues’ gallery pictures of an innocent man, but no damages were given. Itzkovitch v. 
Whitaker, 115 La. 479, 39 So. 499 (1905). 

#t Kline v. Robert M. McBride & Co., 170 Misc. 974, 11 N.Y.S.(2d) 674 (S. Ct. 1939). 
“This section was designed to stop the merchandising in the channels of trade of a portrait of a 
person who occupies a position in which there is monetary advantage in publishing the same.” 

* Harper, Torts § 277 (1938); Cooley, Torts § 135 (Haggard 4th ed. 1932). 
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Criminal Law and Its Administration. By Jerome Michael and Herbert Wechsler. 

Chicago: Foundation Press, 1940. Pp. xi, 1410. $6.50. 

In the last decade or so Criminal Law, like nearly every other field in the law school 
catalogue, has undergone sweeping changes both in content and in teaching method. 
Before then it was structurally very simple. With exceptions in only a few schools, 
there was only one course in which the substantive law of crimes was carefully worked 
out from judicial pronouncements and from no other source. Fine distinctions as to 
act and intent were its life-blood and (to mix one’s metaphors) larceny, larceny by 
trick, embezzlement and false pretenses were a particularly happy hunting ground. 
How (and whether) all these fine spun analyses worked was a question that simply did 
not occur to anyone. After all there is no failure to answer a question when the ques- 
tion isn’t even asked. Lee Kong, who ran a gambling joint in California away back in 
1892 and thought a detective was peeking down at him through a hole in the ceiling, 
was guilty of assault with intent to commit murder, if he fired a bullet through a knot 
hole saying to himself, “I want to kill him, and so I’ll shoot through the hole, where I 
think he is.” But he was not guilty if he did the same thing saying to himself, “I want 
to shoot through the hole, because then he’ll be killed.” Probably Lee Kong himself 
didn’t know which description fitted him, but the jury would, and the answer deter- 
mined whether he was a community menace, to be locked up, or was fit for continued 
freedom. The distinctions were fine, whatever the results were. Presiding over the 
field in lonely majesty was Beale’s Cases on Criminal Law, published in 1894, with a 
very much younger partner appearing in 1908 in the shape of Mikell’s casebook of the 
same title. Those were the days when law was law, and no nonsense about it—either 
penological or sociological. Much later and of course on a much lower social level came 
occasional courses in criminal procedure. But these too were saved from damnation by 
sticking solely to “law.” The reviewer’s rather jumbled recollection of them is that 
they seemed limited to pointing out why all indictments were bad, really. Mikell’s 
Cases on Criminal Procedure provided these courses with their necessary orthodox food. 

Then, very gradually and slowly, things began to change. More and more there was 
a disturbing and annoying feeling that perhaps we ought to see—now and then—how 
these perfect, logical structures worked. Lee Kong might be very much the same kind 
of a social problem, no matter which intent he had when he fired that bullet through the 
ceiling. But the real trouble with looking at the facts is that it works like a snowball 
rolling down hill. Once you make the mistake of beginning you have a terrible time 
stopping. That is the way it has worked in criminal law at least, until now about the 
only thing that seems to matter is, how does it work? And perhaps a few of us—in- 
curably old-fashioned—are not wholly ironical when we look back at the good old days 
when law was law and the accused merely a piece of the stage setting. 

This change in emphasis has led to a complete structural change in each of the two 
criminal law courses, substantive and procedural. The latter, under the guidance of 
Keedy’s casebook, has shed its cocoon and become a course in the administration of 
criminal law as a whole. The reviewer will have more to say on that head a little far- 
ther along. But the former—the substantive law course—has undergone changes just 
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about as fundamental, even if less striking on the surface. The old emphasis on build- 
ing up the distinctions—a world of little, doorless rooms—was replaced by an effort to 
tear them down, to disclose the unity of the field and the artificialities of most of the 
boundary lines, all with the consistent idea in mind of disclosing how well or ill our sub- 
stantive law worked in selecting all those, and only those, conduct patterns (to use the 
modern trade-language) which needed suppression by this particular social tool. This 
new viewpoint had its first chance in a casebook with Waite’s compilation in 1931, fol- 
lowed only two years later by Harno’s. The concern of their editors in how the law 
worked was still further emphasized, it might be added, by the fact that both of these 
books also assign a generous amount of space to procedural chapters. Aiding in spread- 
ing the new, functional attitude was the appearance of a few textbooks built along 
similar lines. Notable in this list was Jerome Hall’s Theft, Law and Society, where the 
effort was made to show the real unity of social problems raised by many varieties of 
conduct which the law chose to regard as utterly dissimilar, and again the real varieties 
of problems raised by situations all dumped by the law into a single category. Books 
like these gave the new orientation a chance to spread rapidly—perhaps even too rapid- 
ly, with everybody climbing on the bandwagon. At any rate it seems to the reviewer a 
healthy sign that a very recent (July, 1940) casebook, Livingston Hall and Sheldon 
Glueck’s, puts a mild brake on the movement. Not that it is a reactionary return to the 
days when Beale reigned alone, but even a mere glance at the table of contents sug- 
gests that it sounds a conservative note and that it urges a little more concentration on 
the law in the books. Probably it is just as well that we should have a voice on this 
side of the voting, particularly as it was followed, only a scant month later, by the 
book under review here, which constitutes definitely the fartherest movement yet on 
the functional approach side. 

Reviewers of casebooks almost always make the trite but obviously true remark that 
no such book can be really appraised until it has had classroom use at least once. If 
they were as frank as they are trite, they would add that another obstacle to reviewing 
them is that it is a gosh-awful, boring job to read a mere compilation and that they 
haven’t done it and don’t plan to. Your present reviewer is merely that much more 
frank—he has not read it from cover to cover, not fourteen hundred pages of it! But 
even the most cursory examination will reveal the enormous mass of material of a non- 
legal or not strictly legal sort made available to the user of the book. Every section, 
however short, is followed by a group of notes and problems, buttressed by a footnote 
array of supporting or supplementary reading that ranges all the way from St. Thomas 
Aquinas to the New Republic. Foreign legal texts, books on philosophy, economics and 
government, annual reports of police chiefs, all these and many more have contributed 
their bit to the staggering whole. Truly, under the dress of a “mere” casebook the 
authors have covered up a sum total of labor that must far exceed that of many a pon- 
derous textbook. They have not hesitated to use, as part of the principal text, much 
non-case material, including an occasional law review article. Notable as an example 
along this line is the section on restitution of stolen articles, which consists in its en- 
tirety of a very realistic Columbia Law Review article describing the law in action in 
New York City. Naturally, then, the notes (already referred to) which appear at the 
end of every section, or even oftener, are as diversified as the footnotes, as to their 
source. For example, one is made up wholly of comments on the Italian law and the 
text of the law of Cyprus. Many are the original contributions of the editors. And 
finally, it should be added, all the items appear to have been gone over even at the very 
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last minute before going to press. Thus the American Law Institute’s Youth Court 
Act and Youth Correction Authority Act, in the forms approved so late as April 10, 
1940, are duly included in their proper places. 

From what has just been said it will be apparent that the book is as much a reference 
work as it is a teaching tool. Indeed it is so much a reference work that one can hardly 
escape some regret that the editors did not see fit to throw it wholly over into that cate- 
gory, and by making the requisite structural changes make it more available for such 
use. As a teaching tool it is almost appalling by its sheer length—almost thirteen hun- 
dred pages (excluding index, appendix, etc.) of highly concentrated material. Of course 
the only recourse lies in drastic omission—a most unsatisfactory answer when every- 
thing is so valuable and significant. In LaFontaine’s fable the donkey died of starva- 
tion because he could not decide to which hay stack to go. Criminal law teachers will 
probably not carry matters that far. But the choice of what to use and what to leave 
out will be a painful one none the less. 

In the inadequate examination to which, as the reviewer has already confessed, he 
was limited, some items of arrangement of subject matter seem peculiar to him. Prob- 
ably classroom use of the book would largely clear them up. Thus the Introduction 
seems a heterogeneous mixture of a preface-like statement of how criminal law should 
be taught, a philosophical analysis of the end and purpose of criminal law, and a de- 
scription of what personal characteristics criminals are likely to have. The familiar 
error (at least to the writer it seems an obvious error) is made of treating omission to 
act, not under act, but under intent. As Rollin Perkins has abundantly made clear, 
the doctrine that an omission may suffice as a substitute for, or qualification of, the re- 
quirement of an affirmative act, has to do only with the act side of the crime. It has 
nothing to do with the mental side, and the omission may be accompanied by any con- 
ceivable frame of mind, just as an affirmative act may, ranging from the most specific of 
intents to complete absence of thought. Why, then, continue to lump omission, along 
with negligence, under a heading given to motive and intent?? 

Another sore point with the reviewer is the setting up of a separate chapter on Mis- 
take. Why? The definition of each crime calls for certain external elements, which we 
collectively call the “act,” and certain internal, mental ones, which we usually call (for 
lack of a better term) the “intent.” If any thought or any item of knowledge required 
by the definition of “intent” applicable to the crime then under consideration is lacking, 
the crime is not complete. The showing of a mistake is significant only if it serves to 
show the absence of such a part of the crime’s definition. The mistake itself, whether it 
be of fact (which often touches the definition of the intent) or of law (which is rarely re- 
ferred to in any definition of the requisite intent), is no more a “defense” in the precise 
use of the term, than the non-death of the victim is a “defense” in a murder case. Why 
then treat it as a separate topic and hence begin by distorting the student’s approach? 
Your reviewer, however, sadly recognizes from a check-up in the other casebooks men- 
tioned above, that this is an example of “everybody out of step but Johnny,” with the 
reviewer filling the role of Johnny. 


* Perkins, Negative Acts in Criminal Law, 22 Iowa L. Rev. 659 (1937). Incidentally, this 
valuable article appears to have escaped the notice of the editors. 


* Checking on the other casebooks mentioned shows that Harno and Hall-Glueck make the 
same “error” (assuming, in so calling it, that the reviewer is right), and that Waite does not. 
Neither does Sayre in his slightly earlier collection (1927). 
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A more serious and fundamental question, however, which a casebook like this must 
bring to the fore is as to whether the amount of time—all too brief—that the criminal 
law teacher can get his colleagues to allot to him should be given to substantive law or 
to administration. This is not to deny for a moment the great importance of what 
Messrs. Michael and Wechsler have to tell us. But the very abundance with which 
they lay valuable matter before us makes the inevitability of a choice all the clearer. 
The editors themselves recognize the problem and emphatically urge the primary im- 
portance of substantive law. Perhaps they are right. The reviewer thinks that they are 
not. Very few of the students in the sort of schools that use the casebooks referred to 
will ever practice criminal law to any great extent. This is a pity, but it is a fact just 
the same. A slightly larger minority will practice it indirectly as a member of the bench 
or as a teacher. The great majority will make no professional use of it. Why then do 
we demand that they take a certain amount of work in it? Obviously not in order to 
coach them for the bar examinations. Why, then? Simply because every intelligent 
citizen and voter needs to know something of how the criminal law is working, and be- 
cause the citizen who is also a lawyer will be expected by his fellow citizens to have 
special information on the subject. However far from the truth this assumption may 
often be, so long as the assumption continues to be made it must be faced. Now what 
are the questions which are going to be asked of our graduates and which they should 
be at least partly equipped to answer? While, beyond a doubt, some of them will con- 
cern substantive law, the vast majority will be on the administrative side. Is our state’s 
attorney doing a good job? Are the local police organized to get results? Should we 
have a coroner or a medical examiner? What shall we do to control the professional 
bondsman? Do we really need grand juries? Are probation and parole steps forward 
or backward? These are only a few that at once suggest themselves, but one feels rather 
confident that most of them will have a familiar sound in most states. Compared to 
them and their insistent urgency the substantive law is a deep, still pool. There may be 
plenty of movement at the bottom and it may all be changing by slow degrees, but 
sailing over its quieter surface certainly raises none of the immediate problems that the 
tossing rapids of administration raise for us. 

Of course this is a question of values, and of course in a question of values no ab- 
solute result can be reached. Since, presumably, a choice must be made, the reviewer 
has indicated what he thinks should be the choice and why. The editors, after making 
the opposite choice, indicate their belief that much of administration can be brought 
out collaterally while dealing with the substantive law. This may be so, although it is 
open to some doubt. And it is hardly a satisfactory answer in a casebook which, as has 
already been said, lays such an over-abundance of good things before us. Even if the 
administrative matter could be drawn in, would it, under such circumstances? There 
can scarcely be any doubt as to the answer to this question. 

The moral of all of which is perfectly clear: having finished their little job in sub- 
stantive law, Mr. Michael and Mr. Wechsler should at once do the same for adminis- 
tration as an entirely separate and new undertaking. There are many of us who would 
warmly welcome it. 

E. W. PutrKaMMER* 

3 In justice to the editors it must be said that they do not carry this belief to extremes. 
They include two chapters on procedural matters, and in the preface they expressly state that 
intensive procedural work calls for a separate course. 

* Professor of Law, University of Chicago. 
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Juvenile Delinquents Grown Up. By Sheldon and Eleanor Glueck. New York: Com- 
monwealth Fund, 1940. Pp. ix, 330. $2.50. 

Of high value for the development of our knowledge of delinquent and criminal be- 
havior are follow-up studies like the present one. Juvenile Delinquents Grown Up car- 
ries forward for ten more years the investigation by the Gluecks of the cases in One 
Thousand Delinquents, which had covered a five-year period after the beginning of 
treatment for the particular offenses which had brought them into a juvenile court. 

The two outstanding findings of the study are the decrease of the number of youth 
continuing in crime totaling nearly 40 per cent at the end of the fifteen-year period, 
and the drop in the number of serious offenders during the same time from 75.6 per cent 
to 47.8 per cent. 

As the chief explanation for this marked reduction both in the number remaining 
in crime and the seriousness of their offenses the Gluecks present the theory of matura- 
tion first advanced by them in their work upon Later Criminal Careers.* In this earlier 
study maturation is conceived of as a process of aging due largely to “the sheer passage 
of time.” In the present work maturation is definitely dissociated from any particular 
chronological age-period and is described as “being somewhat related to the span of 
time intervening between the average age of offenders at the origin of their delinquency 
and the passage of a certain number of years thereafter.” 

The Gluecks explain both serious delinquency and maturation biologically in spite 
of the fact that their findings do not give conclusive support to this explanation. They 
say “where the maladjustment known as ‘delinquency’ begins early in life it is rooted 
more deeply, is of a tougher fibre, and more probably is related to the hereditary, bio- 
logic make-up of the individual than in cases where it does not begin to manifest itself 
until the adolescent years, when it may merely reflect a temporary of accidental devia- 
tion from an otherwise normal personality.” ‘The biological process of maturation is 
the chief factor in the behavior changes of criminals.” Two types of “reformed”’ in- 
dividuals are recognized: (1) those who having achieved social maturity, have aban- 
doned crime; and (2) those who having slowed down or deteriorated, drift into less dar- 
ing forms of misconduct than crime. 

In order to determine the factors associated with reformation the authors made 
three comparisons: (1) between reformed and unreformed offenders; (2) between 
younger and older reformed offenders; and (3) between serious and minor offenders. 

Marked differences were found correlated with reformation in birthplace of parents 
(1, 3), religion of parents (1), discipline by parents (1, 2), mental condition of offender 
before beginning of fifteen-year period (1, 2, 3), his school conduct (1, 3), age at first 
known misbehavior (1, 3), time between first delinquency and first arrest (2), family 
moral standards (2), intelligence (2), school retardation (2), membership in supervised 
recreational groups (2), nature of early employment (2), and accomplices in offense for 
which brought before a juvenile court (3). 

The Gluecks also determine the association of personality and background factors 
with various forms of peno-correctional treatment, comparing offenders who succeeded 
with those who failed during (1) extramural treatment, (2) intramural treatment, (3) 
both extramural and intramural treatment, (4) those who succeeded during intramural 
treatment with those who succeeded during both intramural and extramural and (5) 
those who succeeded during extramural treatment and those who succeeded during 
both extramural and intramural treatment. Marked differences were found in nativity 

* See the review by Professor Waite in 5 Univ. Chi. L. Rev. 535 (1938). 
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of parents (1), birthplace of parents (1, 5), their economic status (1, 3), family moral 
standards (1), conjugal relations of parents (1, 3, 4), affection of parents for offenders 
(1), discipline by parents (1, 4), broken homes (1, 4), early abnormal environmental 
experiences (1, 3, 4), time between first delinquency and first arrest (1), accomplices in 
offense for which brought before a juvenile court (1, 2, 5), habits of offenders (1, 3), 
school conduct (1), school retardation (1), mental condition (1, 3, 5), age at first arrest 
(2), education of parents (3, 4), affection of fathers for offenders (4), early associates (5). 

Of high practical value is the demonstration by the authors of the feasibility of com- 
bining certain of the factors associated with continuance in criminality into a predictive 
instrument for the use of courts and parole boards. They present eight prediction ta- 
bles indicating probable behavior during the different forms of correctional and penal 
treatment. Particularly helpful is the chapter devoted to cases illustrating the use of 
prediction tables. 

This study by the Gluecks, like its predecessors, is a substantial addition to our 
knowledge of crime. It challenges present common-sense methods of treatment of the 
criminal. It presents prediction techniques in a form that can be used, in addition to 
other available data, by the judge and by the parole board in their administration of 
criminal justice. 

Ernest W. Burcess* 


Studies in Federal Taxation, Third Series. By Randolph E. Paul. Cambridge: Har- 
vard University Press, 1940. Pp. xi, 539. $6.00. 

A few months ago a nationally known columnist' complained bitterly, in discussing 
the federal tax decisions of the Supreme Court rendered during the 1939 term, how 
strange it was that leaders of the tax bar should all of a sudden find themselves not 
knowing much tax law after all! This complaint was prompted by the Federal Govern- 
ment’s success in convincing the Court of the wisdom of overruling certain cases which 
theretofore had been utilized by taxpayers as justifying various forms of tax reducing 
arrangements. The question as to whether the columnist was justified in his com- 
plaint is of little concern here; for present purposes the importance of his wail lies in 
the fact that the Supreme Court in the 1939 term did, and in the present term is still 
continuing to, surprise a large number of tax lawyers.* The chief significance of the 
latest volume of Studies in Federal Taxation published by Mr. Paul lies in the ability 
with which he makes it perfectly clear that there is nothing static about tax theory and 
that intelligent wide-awake lawyers should never expect it to be so. 

The appearance in 1934 of the six-volume work on the Law of Federal Income Taxa- 
tion by Mr. Paul and Jacob Mertens, both practicing tax lawyers in New York City, 
marked a significant event in the field of literature on the taxation of income. In addi- 
tion to its comprehensiveness, the work reflected in the main a refreshing absence of 
a priori reasoning and of bias either pro taxpayer or pro tax collector. Theretofore 
most of the published texts exhibited with all too often frequency a prejudiced and un- 
critical approach which curtailed their usefulness. Mr. Paul’s contribution to the en- 
largement of income tax literature has not stopped with the publication of the work 


* Professor of Sociology, University of Chicago. 

* David Lawrence, Supreme Court “Captured” in Tax Cases, Washington Star, Oct. 9, 
1940. 

2 See Magill, The Supreme Court on Federal Taxation, 1939-40, 8 Univ. Chi. L. Rev. 1 
(1940). 
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just mentioned; during the past six years there have flowed from his pen numerous law 
review articles and, including the present volume, three volumes of selected studies on 
divers problems of federal taxation. He has carried over into his writings, published 
since 1934, skill and industry no whit less intensive than were so obvious in the original 
work of which he was co-author. In the volume which is the subject of this review he 
maintains the same high standard of workmanship. 

Though problems of taxation abound with a not insubstantial amount of color, hu- 
man interest and even dramatics, tax literature has been, generally speaking, dry and 
technical. It is a credit to the author that though dealing with technical and compli- 
cated subjects he is able in his writings to get away from a tiring technical and compli- 
cated discussion. A sense of humor is not at all wanting; bon mots and brisk wording 
light up many a page. 

The present volume covers five general subjects, headed, (a) Reorganizations, (b) 
Revocable Trusts and the Income Tax, (c) Federal Income Tax Problems of Mort- 
gagors and Mortgagees, (d) Life Insurance, Annuities and the Income Tax, and (e) 
Use and Abuse of Tax Regulations in Statutory Construction. Tax lawyers will read- 
ily agree that Mr. Paul did not choose for himself easy chores, but, on the contrary, 
tackled some of the most troublesome and controversial problems. 

The discussion on the manifold tax aspects of corporate reorganizations—comprising 
160 pages, the longest section in the book—is a job very well done. The uninitiate will 
get a good picture of the interplay of conflicting theories of statutory construction and 
Congressional policy, such as may be divined; the initiate likewise have much to gain 
from this coherent treatment of the subject. Though not of major importance, the fol- 
lowing observation may, however, be permitted. Of the pyrrhic victory of the govern- 
ment in the Hendler case, the author writes: “A startled Treasury, horrified by what 
its attorneys in the Department of Justice had accomplished in its behalf . . . . rushed 
to Congress for help.”4 That statement is lurid to the point of exaggeration. In imply- 
ing an absence of coordination between the Treasury and the Department of Justice it 
is contrary to fact. 

It is somewhat surprising to find that the author accepts quite readily the rationale 
of the Kitselman’ and Newberry’ cases insofar as they stand for the proposition that 
bondholders become stockholders for purposes of the reorganization provisions when the 
corporation becomes insolvent. 

The second subject, Revocable Trusts and the Income Tax, is like the first treated 
with keen analysis. The title is somewhat disconcerting inasmuch as trusts not falling 
within the description of Section 1667 are exhaustively canvassed. Subsequent to pub- 
lication of Mr. Paul’s book, the Supreme Court in Helvering v. Horst* held that a father 
owning interest coupon bonds was taxable on the interest coupons notwithstanding a 
prior gift of them to his son. The future trend in the taxation of trust income will un- 
doubtedly be vitally affected by the broad statements in the Horst case. That case is a 
challenge as well as a green light to the tax administrator in the proper exploitation of 
its principles.® 

3 United States v. Hendler, 303 U.S. 564 (1938). 4P. 130. 

5 Com’r v. Kitselman, 89 F. (2d) 458 (C.C.A. 7th 1937), cert. den. 302 U.S. 709 (1937). 

¢ Com’r v. Newberry Lumber & Chemical Co., 94 F (2d) 447 (C.C.A. 6th 1938). 

7 See Helvering v. Wood, 309 U.S. 344 (1940). ® 61 S.Ct. 144 (1940). 


» “Common understanding and experience are the touchstones for the interpretation of the 
revenue laws.” Ibid., at 147. 
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The fiction that where there has been a statutory reenactment the legislature is 
deemed to have adopted administrative construction, is in the main a useful tool to 
taxpayers and the Government alike. Its usefulness, however, depends entirely upon 
the realization that a fiction, and nothing else, is involved. Over a period of years there 
was uncritical acceptance by courts of that fiction with the not unexpected result that 
some day a reexamination of the place of administrative construction in the field of 
statutory interpretation would have to be made. That day came when the Reynolds 
Tobacco case** was decided. Since then the Court has had occasion to amplify its views 
on the limitations of the binding effect of administrative construction. The Court is 
groping to enunciate a coherent philosophy but at the present writing there is much yet 
to be heard from it before the problems it has itself raised will be answered. 

Mr. Paul poses a suggestion that a “feasible remedy to prevent possible abuse of the 
regulatory power might be to require public hearings in the future upon all proposed in- 
terpretative or legislative regulations to be issued under new sections of the statute.”™ 
He also suggests that the Board of Tax Appeals should within a certain time pass upon 
the validity and reasonableness of any retroactive amendment to the regulations.” 
These are challenging suggestions but one may be permitted to venture a doubt as to 
whether they will be of much help. The ogre of an anti-taxpayer departmentalized 
viewpoint is itself fictional. 

Leo A. DiamMonp* 


An Introduction to Administrative Law. By James Hart. New York: F. S. Crofts 

& Co., 1940. Pp. xviii, 621. $5.00. 

This work is an “introduction” to administrative law. Its avowed purpose “is not 
so much to present a complete picture as it is to open up some of the problems that con- 
stantly recur.”* The strength of the work lies in the fact that the student who does a 
minimum? amount of reading will be able to “talk like a lawyer’? when confronted 
with a problem in administrative law. 

Moreover, the lawyer who must make a snap judgment as to whether a client has 
been rightfully removed from a civil service job or as to whether a tax assessment is 
res judicata may be glad he studied Hart’s book rather than some of the other recent 
casebooks in the field, which though not avowedly introductory, include no material on 
these subjects. The basic question which the book raises in my mind, however, is 
whether a work on administrative law can justify itself if it merely instructs the reader 
in the arts of glib manipulation of concepts and broad use of generalization. 

A few examples will illustrate the pitfalls which, to my mind, are common. We are 
informed that ‘discretionary rules are said to have the force and effect of law provided 
they are not wlira vires or made under an unconstitutional delegation. Interpretive reg- 


%° Helvering v. Reynolds Tobacco Co., 306 U.S. 110 (1939). Pp. 466-67. ™P. 468. 

* Special Assistant to Chief Counsel, Bureau of Internal Revenue. The opinions herein ex- 
pressed are those of the reviewer, and not necessarily those of the Treasury Department. 

*P. 153. 

* Cf. Davison, Review of Sears, Cases and Materials on Administrative Law, 6 Univ. Chi. L. 
Rev. 521, 523 (1939): “This case book contains more purely administrative material than do 
others available. Yet it does not present a realistic cross section of administrative activity be- 
cause of lack of adequate space. This reviewer feels that a volume of about 3,500 pages would 
be necessary to achieve such a realistic presentation.” 

3 With apologies to Professor J. W. Moore. 
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ulations, on the other hand, embody findings of law (statutory interpretation) and 
hence are subject to judicial determination that they are erroneous even when their 
issuance is authorized by statute.”4 Elsewhere in the book it appears that if the proce- 
dure below has been “administrative adjudication’ it is “a general rule that the courts 
will reverse administrative findings for errors of law.’’s At best, the good student who 
reads these passages will feel surprise, irritation and confusion at the ways of the lawyer 
who finds some compelling reason to distinguish processes because they are assigned 
different labels; at worst he will become a lawyer who accepts the gospel and ignores 
cases like SEC v. Associated Gas & Electric Co.6 It is true that some refreshing doubt is 
afforded by quotations from the view of Dickinson that the distinction between law 
and fact is not too clear and is a matter of “policy,” and the view of Landis that the 
primary criterion in determining scope of review should be the expertness of the review- 
ing tribunal in the subject matter of the determination; not the form in which the ques- 
tion arose. 

But no justification can be seen for placing part of the discussion of “jurisdictional 
facts” two hundred pages away from this discussion of law and fact.’ A deter- 
mination of fact is apparently labeled “‘jurisdictional’’ (and hence reviewable de 
novo) if its solution would affect a “group of persons” rather than one or a few. 
This consideration is apparently the important practical consideration in determin- 
ing whether that which is admittedly a fact is jurisdictional, just as expertness is the 
important practical consideration in determining whether a question is one of fact or 
law. To make any such analysis appears needlessly confusing. In terms of its conse- 
quences with respect to the scope of review we can say either that whether Benson was 
engaged in interstate commerce presents a question of jurisdictional fact or that wheth- 
er Benson was engaged in interstate commerce presents a question of law. Parallel 
questions of policy are involved in either event. In general, then, the problem of scope 
of review deserves one unified non-conceptual treatment. Such a treatment should 
emphasize both the importance of the relative expertness of judge and of administrator, 
and the importance of the breadth of the administrative determination; it is equally 
important to consider at the same point any other factors (viz., statutory language of 
delegation, confidence in the tribunal, burden of litigation which a wide scope of re- 
view will impose on the courts, existence of well-settled common law or administrative 
meaning which has been relied upon) which may determine the scope of review in a 
particular case. It is even more important to inquire (as the author never does in any 
systematic way) with respect to the nature and limits of administrative and judicial 
expertness; the conditions under which a court is not justified in reversing an adminis- 
trative body on the ground that it has ignored a well-settled common law meaning;* 
the circumstances in which an administrative body is regarded as trustworthy, etc. 

The same deprecation of practical problems and stress on concepts is found through- 
out the book. For the “facts” which the courts have employed in order to distinguish 
an “official” relation from a “contractual” relation the reader is referred? to the section 
on public officers in volume twenty-two of Ruling Case Law. 

Apparently the facts (and any implications of policy that might be found by exam- 


4P. 154. SP. 373. 6 99 F. (2d) 795 (C.C.A. 2d 1938). 7P. 146. 


® Compare almost any recent tax case which involves interpretation of the language of fu- 
ture interests. 


9P. 24. 
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ining the facts) are unimportant. “While there are other criteria that may be of use in 
distinguishing an office from an employment,” the author says, “the most important 
means of distinction is that while an employment is created by contract, an office finds 
its source and limitations in some act of governmental power.’”*° This being an ade- 
quate determination of what an office is for the purpose of determining whether it 
constitutes an impairment of the obligation of contract to abolish or alter an “office,” 
it follows that we need not inquire what an office is when the issue is whether one office 
is incompatible with another." 

A last outstanding example of inadequate conceptualism is afforded by the author’s 
bland observation that notice and hearing are not necessary in the case of processes 
resembling “law making” because “‘it is never possible to prove by evidence the wisdom 
or the injustice of a universal proposition.”** This assertion may assume (a) that 
particular propositions can always be proved in a sense in which it is impossible to 
prove general propositions (imagine proving that X is negligent!); (b) that general 
propositions, i.e., rules of law, are never settled in particular cases. By erecting a false 
issue the statement thus begs the real, practical issue—how, in most cases, can a large 
number of persons be effectively heard on matters relevant to an inquiry which pre- 
cedes settling of a general rule? Once this question is asked, Bi-Metallic Investment 
Co. v. Board of Equalization": is no longer obviously correct. It would have been prac- 
tical, it may be argued, to hear a representative of the taxpayers. But this argument 
assumes the existence of a modicum of taxpayer organization. This in turn raises one 
of the really live inquiries of the day—to what extent is it necessary for the govern- 
ment to promote private representative organizations which will assure a fair hearing 
to all interests on questions affecting numbers of people? If such promotion is not 
attempted, can there be anything but government by pressure groups which is in a 
basic sense “unfair”? 

It would not be fair to ignore the cases in which the author lapses into functional- 
ism. He discusses briefly in his introduction*s various unsettling ideas that should have 
appeared in the section on judicial review. The treatment of de facto officers and the 
discussion of removal of officers are excellent. An attempt is made" to find a clue to 
the extent of administrative power in the subject matter with which the administrator 
is concerned—but no attempt is made to correlate the criteria erected with the cases 
save in the chapters dealing with licensing and “summary” powers. The efforts to con- 
sider subject matter are interesting, but one still wishes that some editor of a casebook 
on administrative law would make a thorough-going break with tradition, and show by 
appropriate material how and why there has arisen the peculiar trichotomy of legisla- 
tive, judicial and administrative jurisdiction and procedure in the handling of particular 
concrete problems. In any case in which the institutional solution of a particular prob- 


20 P. 25. Pp. 60 et seq. 2 P. 265. 3 239 U.S. 441 (1915). 

™ Cf., e.g., the difficulties in administering the industry committee procedure under the 
Fair Labor Standards Act, arising from the fact that unions have obtained little success in or- 
ganizing Southern workers. Union officers are the only “representatives” of labor available for 
placement on industry committees; yet the interests of their constituents may be opposed to 
the interests of Southern labor. The problem has been solved by the pious assumption that a 
union has a duty “to represent employees throughout the industry.” 

See, e.g., Administrator’s Findings in the Matter of the Recommendations of Industry 
Committee Number 3 for Minimum Wage Rates in the Hosiery Industry, at 103 (1939). 


8 Pp. 5-6. 16 Pp. 137 et seq. 
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lem is not obviously unreasonable, one will not expect the doctrines of delegation of 
powers"? and of procedural due process to offer any serious obstacles to institutional 
longevity. 


EtRoy D. Goitpinc* 


Rival Unionism in the United States. By Walter Galenson. New York: American 

Council of Public Affairs, 1940. Pp. 317. $3.25. 

The courts have frequently been confronted with the impact of a new social or 
economic force upon a structure of law which has been erected with materials of 
another day. The customary reaction of courts has been to attempt to interpret such 
new forces in the light of legal principles which had already been developed and ac- 
cepted. This process of envelopment of new forces with existing legal principles 
suffices only when the accepted legal principles are based upon considerations which 
continue to be sound in forming a basis for the adjustment of new social or economic 
relationships. 

The development of the law in the field of labor relationships is no exception. The 
focal point at which the modern concept of labor relationships impinged upon the 
existing structure of law was inevitably to be found in a struggle between rival unions, 
whereby the interests of employers and the public were directly affected. 

It can hardly be said that the American courts have reached a unanimity of 
opinion concerning the relative rights and duties of participants in a struggle between 
organized employees and their employer. Even more confusion still exists in the de- 
termination of such rights and duties when the conflict arises between a labor union 
and an employer who employs few or no persons belonging to the labor union. But 
in both instances the courts are concerned solely with the adjustment of the interests 
of labor organizations and the employers with whom the particular dispute exists. 

A natural development therefrom is the acute situation where the employer does 
not contest the rights of organized labor, but where two bona fide labor unions are 
engaged in a struggle between themselves for the right to represent the workers of a 
particular employer. 

The author has shown a full appreciation of this problem. After a brief summary of 
the history and causes of rival unionism, the author describes the customary weapons 
used by rival unions in their attempt to gain their objects. There then follows a com- 
prehensive and almost amusing description of the methods used by the courts in at- 
tempting to apply ancient formulae to this problem. Once again, some courts have 
brought forth the concept that an otherwise lawful act may become unlawful when 
committed by more than one person. By the use of terms of “conspiracy,” many 
courts have satisfied themselves that certain conduct of labor unions was unlawful, 
even though the same act by an individual would be unobjectionable. 

The courts have also attempted to weigh the rights of the participants by other 
accepted standards. They have sought to determine the existence or non-existence of 
malice. They have sought to accept the legality of the object, providing the means used 
is legal. They have attempted in some respects to apply rules relating to the induce- 
ment of breach of contract. Probably the most successful instrument now in use has 


17 See Sunshine Anthracite Co. v. Adkins, 310 U.S. 381 (1940). 
* Member of the Illinois Bar; Sterling Fellow, Yale University School of Law. 
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been the principle that concerted acts of labor organizations will not be interfered with 
by the court even though substantial injury to other persons may result from those 
acts, provided that the acts are justified as a means of accomplishing the proper 
objects of a labor organization. 

The author has made a remarkably extensive study of legislation and judicial 
decisions throughout the United States upon this subject. He should not be criticized 
for the emphasis which he has placed upon the decisions of the New York courts. It 
is obvious that labor conflicts and the issues arising from labor relationships would 
develop at a greater rate of speed in a highly industrial and populous section of the 
nation. The courts of New York had almost completed a cycle of judicial reasoning 
upon the subject before the courts of other states were even called upon to consider 
the first principles of the problem. 

It is evident to the author that this problem will not be disposed of successfully 
by courts alone. The accepted structure of the judiciary is such that it will not have 
the facilities with which to enter into a rival union controversy with speed and thor- 
oughness. While it is conceivable that courts might be remolded to accomplish the 
necessary objects, it is more likely that the people of any community will prefer to 
retain the basic and accepted structure of courts. On the other hand, they will recog- 
nize the need for some fair and efficient tribunal to determine the problem without 
needless loss to the community. 

The author’s description of the operations of labor boards, including the National 
Labor Relations Board, is extremely fair. He has not permitted himself to fall under 
the influence of a substantial prejudice against administrative boards. He has recog- 
nized their proper place in accomplishing an object which present American courts 
cannot attain. 

GrorGE MoncHarRsH* 


A Trustee’s Handbook. By Augustus Peabody Loring. Revised and enlarged by 

Mayo A. Shattuck. Boston: Little, Brown & Co., 1940. Pp. lxxi, 425. $5.00. 

Mr. Loring, a lawyer and professional trustee of high repute in Boston, issued the 
first edition of his Trustee’s Handbook in 1898. Later editions, prepared by the same 
author, appeared in 1900, 1908, and 1928. Mr. Shattuck, a lawyer and teacher of law 
in Boston, and editor of the Massachusetts annotations to the Restatement of Trusts, 
edits the fifth edition of this well-known work, which is substantially fifty per cent 
larger than the fourth edition. 

Mr. Loring’s aim in publishing the original volume seems to have been to bring to 
individual trustees and to beneficiaries the advantages of his experience as a trustee and 
lawyer. In the preface to the fourth edition he states that the book is “meant to be a 
handbook for those engaged in the practical administration of trust estates, or for those 
beneficially interested in them, and not a digest of the law.” Corporate trusteeship had 
not developed to large proportions in 1898. There was a dearth of simple, concise 
treatment of trust law. Lewin and Perry were, and are, hard reading, rather verbose, 
and encumbered with a mass of English case law, much of it ancient and not adapted 
to American conditions. Mr. Loring produced a tiny volume which was clear, readable, 
and footnoted with all the more important Massachusetts cases and statutes and with 
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scattering authorities from other states and from England. It is not surprising that his 
work became popular, especially in New England. 

In the preface to the present edition Mr. Shattuck states that the object of revising 
the book is to serve the same classes to whom Mr. Loring originally addressed himself. 
He notes the great increase in trust texts, but expresses the belief that the Trustee’s 
Handbook is needed “more than ever before.” 

In view of the volume and complexity of present trust law, the extent and adequacy 
of its treatment in other books, and the very limited presentation of it in this handbook, 
it seems extremely doubtful whether the continuance of Loring’s Handbook is advan- 
tageous for lawyer or layman. Cases, statutes, and articles on trust law are being 
turned out by the hundred every year. In addition to recently revised editions of Lewin 
and Perry, there are now available the Restatement, Scott, Griswold, Bogert, and the 
Hornbook. For condensed, simplified statement, supported by examples, it would seem 
that the Restatement and the Hornbook are much better guides to the elements of 
trust law than is the book reviewed. Wherever one turns in this edition of Loring’s 
Handbook one finds exceedingly brief treatment, without many necessary qualifica- 
tions and exceptions, or else no discussion at all. Such scanty fragments cannot fail to 
be misleading. 

For example, on page 76 there appears the statement, ‘The usual requirement is 
that the trustee shall file an account once a year.” No citation of authority follows. 
This refers to a court accounting and would lead a trustee or beneficiary to expect that 
in most states an annual filing of an account in court is required. In Massachusetts 
such an account is necessary, but only about two-fifths of the states have similar laws. 
In a few other states court accountings are compulsory biennially or triennially, but in 
nearly half the states there is no statute or court rule requiring a trustee to file an 
account in court periodically. In this latter group the trustee accounts in court only 
when a suit is brought against him or when he voluntarily submits a report to the 
court. 

Again, charitable trusts, including cy pres, are discussed in eight pages. This 
chapter seems to be an addition inserted by Mr. Shattuck. Such limited treatment 
cannot be of any real value. At page 289 Mr. Shattuck notes that Mr. Loring held 
the view that cy pres was theoretically applied only to charitable trusts, but in prac- 
tice was used with private trusts. Mr. Shattuck disagrees with this opinion. At this 
point a contrast of the rules about permitting deviation from the terms of private trusts 
and the doctrines of cy pres would have been pertinent, but it does not appear; nor is 
it shown that cy pres applies to absolute gifts to charity where no trust is involved, or 
that cy pres is not accepted by some states, or that cy pres is not applied where the 
charitable intent of the settlor is deemed “narrow.” 

Three appendices are added by Mr. Shattuck, covering respectively Compensation, 
Investment Rules, and Spendthrift Trusts, state by state. At the bottom of each page 
of these appendices there appears the statement: ‘Many of the statutory and case 
references contained in this appendix have been collected from secondary sources and 
the practitioner is warned to consult his local statutes, cases, court rules and customs.” 
This seems an extraordinary caveat. Is it ethical to take statements of law and cita- 
tions from trust services or texts and use them without acknowledgment of the source 
and without verification, even if the statements are condensed or modified? Is such use 
of the work of others, accompanied by such a caveat, of any real value? Would not 
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the ordinary trustee or beneficiary prefer to go to the original book in his own library 
or in a public library? 

The reader will be wise to take these caveats seriously. For example, the appendix 
on compensation omits recent statutory changes in Kansas, Michigan, and North 
Dakota, and that on Spendthrift Trusts fails to note the reversal of the Alabama rule 
by statute in 1935. 

It may be said that Mr. Shattuck’s book gives frequent references to the Restate- 
ment of Trusts and to Scott’s text, and if used in connection with those books will be 
helpful. In reply, it may be urged that a reader who has access to the Restatement and 
to Scott will make more progress by using the table of contents and indices of those two 
works than by following cross references. 

The clear, condensed style of Mr. Loring is continued in this edition. About 3,600 
cases are cited, about one third of which are Massachusetts decisions, and these are 
listed in a table of cases. A table of statutes cited is also given. Massachusetts 
statutes are cited with fullness, but those of other states apparently only in the ap- 
pendices on compensation, investments, and spendthrift trusts. 

With the utmost of good will toward the editor of this edition, the reviewer must 
express the opinion that Mr. Shattuck set for himself a task impossible of accomplish- 
ment, namely, the preparation of a useful book on trusts limited in size to 381 twelvemo 
pages of text and appendices. 

GrorcE G. Bocrrt* 


* James Parker Hall Professor of Law, University of Chicago. 
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